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No. 6.—Cexia Harcuer, plaintiff in error, vs. James Hampton, 
defendant. 


[1.] In applications toa Court of Equity, for an injunction to restrain a tres 
pass, the bill must allege peculiar circumstances, to show that the injury is 
irreparable and the Common Law remedy insufficient. 

[2.] The mere allegation that the defendant is felling the timber of the com- 
plainant, is not enough, without further averment as to some peculiar value 
of the timber for some particular purpose. 

[3.] Chancery will interpose, by injunction, to avoid a multiplicity of suits, 
where there are sundry persons controverting the same right, and each 
standing upon his own pretensions; but it will not interfere to restrain a 
person merely because he is guilty of a repetition of the same trespass, pro- 
vided the case is abundantly susceptible of compensation in damages. 


Application to dissolve an injunction. Decided by Judge 
Warren, Baker Superior Court, in Chambers, 16th February, 
1849. 


Celia Hatcher, by a bill filed in the Superior Court of Baker 
County, alleged, that for thirteen years she had been in the 
peaceable possession of a lot of land therein described; that James 
Hampton had commenced suit to recover the possession of this 
land from her, which action was still pending; that since the 
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commencement of the action, Hampton, by his overseer and ne- 
groes, without authority of law, had entered upon the land, and 
trespassed upon the same by deadening the growing timber. The 
bill charged the value of the land to be $800, or some other large 
sum, and that the deadening uf the trees will reduce the value of 
the land fully one-half; that the tardiness of the proceeding at 
law, rendered its remedy inadequate, and the complainant doubt- 
ed whether Hampton would be able to respond in damages, most 
of his property being held in the name of his wife and children. 
The bill prayed an injunction, to restrain all trespass or interfer- 
ence with the land. 

By an amendment to this bill, the allegation that the land was 
worth $800, was stricken out, and it was charged, that the land 
was of great value, and that the trespass would work an irrepar- 
able mischief to the complainant, by diminishing the building and 
rail timbers, and subjecting her and her family to a greater dan- 
ger from disease arising from the decayed timber, and that the 
damages must be necessarily speculative and difficult to arrive at. 

The answer of the defendant denied the material allegations 
of the bill; admitted the possession of complainant, but insisted 
she was a mere “squatter,” and had only within a few years set 
up any claim or title to the land. The defendant insisted he had 
the only valid title to the land, and denied that the deadening of 
the timber was an injury. From the view of this case taken by 
this Court, it is unnecessary to give the contents of the answer 
more fully. 

On the coming in of the answer, the defendant moved to dis- 
solve the injunction. 

The Court below retained the injunction, so as to restrain the 
defendant from deadening any more timber, but dissolved the 


injunction restraining the defendant from cultivating the land al- 


ready cleared. 

To which decision complainant, by her counsel, excepted, and 
has assigned error thereon. 

Lyon & Cuark, for plaintiff in error. 


H. Morean, for defendant, cited the following authorities : 


5 Ga. Rep. 576. 1 Bro. Ch. C. 58. 6 Vesey, 787. 4 John. 
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Ch. 21. R. M. Charl. 358. 7 John. Ch. Rep. 315. 6 John. Ch. 
Rep. 500. 


By the Court——Lumrkin, J. delivering the opinion. 


What is the case made by this bill? Celia Hatcher complains 
that she had been for thirteen years possessed, in her own right, 
of lot No. 352, in the first District of Baker County ; that James 
Hampton commenced an action of ejectment against her for the 
lot, and that subsequently thereto, he entered upon the premises 
with his overseer and servants, and was deadening the timber 
thereon with a view to cultivate the same. She farther states, 
that the injury thus committed will be irreparable, and that it will 
expose her and her family to sickness ; wherefore she prayed an 
injunction, which was originally granted by the Judge, to future 
trespasses—the defendant being at liberty, if he thought proper, to 
use the land already cleared. 

[1.] Was this trespass of such a character as to authorize the 
interdiction of an injunction to restrain it? We think not, look- 
ing alone to the charges in the bill. If it is, we can hardly con- 
ceive of acase of a mere trespass where the Court would not be 
entitled to interfere by injunction; and yet all the books concur in 
holding that, to justify an injunction, there must be something 


peculiar in the trespass—as, for example, the unauthorized run- 
ning of a road through the garden of one who lives by garden- 
ing; the diverting of water from its usual channel, which pro- 
pels machinery. Even as it respects this trespass, there might be 
such a case made, not only in felling shade trees, but in the cut- 


ting down of pine timber on land. 

[2.] If the bill alleged, for instance, that a saw mill had been 
erected on the land, or in the vicinity, which rendered this pine 
timber peculiarly valuable for lumber, I will not say that this 
would not justify the interposition of a Court of Equity. But no 
such case is made. It is a mere trespass, and for any thing that 
appears, abundantly capable of compensation in damages, by or- 
dinary suit at Common Law. Under these circumstances, the 
Court will not arrest it by the exercise of this extraordinary power. 

[3.] But it is said, that Chancery should interpose to avoid a 
multiplicity of suits; and we concede there are such cases, and 
that this is a well known principle of Equity jurisprudence. It 
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is, however, where there are sundry persons controverting the 
same right, and each standing on his own pretensions, and has no 
application to persons who are guilty of a repetition of the same 
trespass, in despite of repeated suits and recoveries against them. 
It has never been supposed, that because one person chooses daily 
to pull down the fence of another, and turn his stock in his fields, 
that this would authorize the Courts of Chancery to restrain the 
intruder by injunction. 

Indeed, the only error which it occurs to us the Court commit- 
ted, was against the defendant in not dissolving the injunction ix 
toto, instead of in part only. For it is not enough, we apprehend, 
for the complainant to state that she fears sickness. She should 
have alleged issuable facts, susceptible of trial, and which, at least 
upon their face, would have made out a presumptive case for re- 
lief. 

What has been said will sufficiently vindicate the decree of the 
Circuit Court, and its judgment is consequently affirmed. 





No. 7.—Joun H. Howarp and others, plaintiffs in error, vs. Joun 
Dutt & Co. defendants. 


[1.] A distress warrant for rent, under the Act of 1811, which is issued onthe 
oath of an agent, is irregular and void; it can only issue on the oath of the 
person to whom the rent is due. 


Rule against the Sheriff, in Randolph Superior Court. Decid- 
ed by Judge Warren, April Term, 1849. 


John H. Howard and James M. Chambers, plaintiffs in three 
distress warrants, issued against one John McIver Davis, by a 
rule nisi in Randolph Superior Court, called upon the Sheriff to 
show cause why he should not pay over to them money in his 
hands, arising from the sale of property of the defendant under 
these warrants. 
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The Sheriff returned, that he had in his hands the sum of $359, 
from sale of six mules, sold under said warrants, that the same 
were levied on previously by an attachment in favor of John Dill 
& Co. which attachment had been carried to judgment, and a fi, fa. 
issued thereon, in his hands, claimed the money. The distress 
warrants were older than the judgment on attachment. 

Upon the making of this return, Messrs. A. McDougald and 
Jones & Caruthers, as attorneys of John Dill & Co. moved the 
Court to postpone the lien of the distress warrants, among other 
grounds, “because it did not appear that the plaintiffs in the dis- 
tress warrants had made application for the same, or made oath in 
writing, of the amount of rent due, but that the affidavit, in each 
case, was made, subscribed and sworn to by one Mansfield Tor- 
rance, purporting to be an agent for each of said plaintiffs.” 

The plaintiffs in distress warrants objected to this motion, be- 
cause John Dill & Co. were strangers to the proceeding before 
the Court, and could not be heard therein. 

The Court overruled the objection, and on argument, sustained 
the motion on the ground above stated. 

To these decisions of the Court, counsel for Howard and Cham- 
bers excepted, and error has been assigned thereon. 


H. L. Bennina, for plaintiff in error. 


A. McDovea.p, for defendant. 


By the Court——N1sseEt, J. delivering the opinion. 


It is argued that these plaintiffs in attachment are strangers to 
the cause between the plaintiff, in the distress warrant, and his 
tenant, and ought not to be heard against the validity of the war- 
rant. Pending the litigation, they could not be heard, unless made 
a party regularly. They could not be heard in the issue on the 
warrant between the plaintiff and his debtor. The matter here is 
wholly different. The attachment creditors hold liens against the 
money now in the hands of the Court: The plaintiff in the war- 
rant also holds a lien upon it. Their respective liens have been 
consummated, and their claims against the common debtor are all, 
as they insist, established. There is no contest here between any 
one of them and the debtor. The contest is as to who shal] have 
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the money. “he Court sits as a Chancellor to distribute it. It is 
his duty to give it to the highest valid hen. To do so, he must 
look at, and inquire into the liens themselves, and ascertain wheth- 
er they are regularly sued out and legally valid. This it is his 
duty to do of his own mere motion; and all the claimants on the 
fund have a right to be heard in support of their own liens, and 
against all others. Each has the right to move to postpone or set 
aside any claim which conflicts with hisown. All are parties be- 
fore the Court. This is so common a thing, in the distribution of 
money, that I was surprised to hear it questioned. 

Again, it is insisted, that if there be irregularity in the suing out 
of the distress warrants, it has been cured by the failure of the de- 
fendant to except to it at the proper time, and by his acquiescence 
for a long time. There are cases, no doubt, where a defendant in 
a judgment may be himself estopped, by long acquiescence, from 
denying its validity. I do not say that this is one of them. I do 
notthink it is. But if it were, failure to except to the irregularity 
and acquiescence in it, cannot affect the rights of third persons. 
They are not estopped by the negligence or waivers of the defend- 
ant. They are not his privies. The warrant may be assailed by 
them, and if irregular, set aside; even, although, as against the 
tenant, it might be held valid. 

[1.] The objection made to this warrant is, that it is issued on 
the oath of an agent, when it can alone legally issue on the oath of 
the creditor himself. The objection is fatal tothe warrant. The 
Act of 1811 declares, that “From and after the passage of this 
Act, it shall and may be lawful for any petson who may hereafter 
have rent due, when the same does not exceed thirty dollars, to 
make application to any Justice of the Peace within the District, 
where his, her or their tenant, may reside, and obtain from such Jus- 
tice, a distress warrant for the sum claimed to be due, on oath in 
writing, for the said rent, and the same may be levied,” &c. The 
Act makes these requirements equally applicable to cases where 
the sum exceeds thirty dollars. Prince,687. The necessary con- 
struction of this Act is, that the oath must be taken by the creditor. 


, 
Any person, who may have rent due him, is entitled to the warrant; 


any person may make application to a Justice for it. The war- 
rant is obtained for the sum claimed to be due. Due to whom? 
Clearly, to the person who makes the application, and not to an- 
other. And how is the rent to be claimed to be due? Why, on 
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oath in writing. Who, then, is required to make the oath? Be- 
yond question, the person who makes the claim, and to whom the 
rent is due—the creditor himself. It requires the powers of a 
very astute logician to give to this Act any other meaning, hay- 
ing the least claim to plausibility. 

The requirement of the creditor’s oath is founded too in good 
reasons. The remedy given for the collection of rent, is rapid and 
summary. The Legislature, no doubt, felt the necessity of pro- 
tecting it from abuse—of throwing around the tenant some safe- 


guards—some guaranties against unfounded and Wxatious suits 


for rent. Hence, they prescribe ‘as a condition precedent, that 
the applicant for the warrant—the creditor—should swear that the 
rentisdue. Without this, the warrant cannot legally issue. The 
safety of the tenant is found in the oath of the landlord, and in 
the responsibilities which his oath imposes—in his liability to the 
pains and penalties of the law, if he swears falsely. Thi®securi- 
ty is weakened—not to say lost—if the oath of an agent is held 
sufficient. His oath casts no responsibility upon his principal, 
and comparatively little upon himself. He may believe the rent 
is due, when in fact it is not. The allowance of the oath of an 
agent in these cases, would open a wide door to frauds and _per- 
juries, and leave the tenant subject to oppression. This Act, and 
all others which give peculiar and summary remedies, are to be 
construed strictly; and he who would avail himself of them, must 
bring himself strictly within their requirements. It is said, that 
what a man may lawfully himself do, he may do by his agent. 
This is a rule of the law; but it extends not to oaths—to acts 
which are strictly personal. One cannot delegate the right to 
swear; one cannot much more delegate the obligation to swear. 
The duty is one that refers to 47s mind and conscience. He may 
not swear by proxy. Inall similar cases, the Legislature has, by 
law, authorized the oath of the agent, which shows, that before 
such express grant, the oath of an agent was held to be insufficient. 
Let the judgment below be affirmed. 
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No. 8.—Joun D. Apkins and others, plaintiffs in error, vs. Na- 
THAN Baker and another, defendants. 


[1.] Judgment creditors, claiming a participation in a common fund, have such 
an interest in the order of the Circuit Court, for its distribution, as to enti- 
tle them to carry up the same by writ of error. 

[2.] Under the Act of 1841, giving to certain persons a lien on steamboats 
and other water-craft, navigating certain rivers: Held, that an affidavit stat- 
ing the names of the owners of the boat, and that demand was made of 
“ said owners, is sufficient. 

[3.] If it appears from the proceedings, that the indebtedness accrued 
within twelve months previous to the affidavit, it is unnecessary, to be al- 
leged, specifically, in the affidavit, or to appear on the face of the bill of par- 


ticulars. 


Motion to distribute money, in Decatur Superior Court. De- 
cided UF Judge Warren, June Term, 1849. 


Under the Act of 1841, giving to “certain persons therein 
named, a lien upon steamboats and other water-craft, for provi- 
sions and wood, and services rendered on board any steamboat or 
other water-craft, engaged in the navigation of certain rivers there- 
in named,* Nathan Baker filed his petition, and the following affi- 
davit : 

“ Georata, Decatur County: 

“Personally came before me, William S. Bine, a Justice of 
the Inferior Court of said County, Nathan Baker, who, after be- 


*The following is a proviso to the first section of the Act referred to: 


“ Provided, he, she or they shall demand and prosecute the collection of the 
same, as hereinafter to be provided for, at any time within twelve months af- 
ter the same shall become due and payable.” 

The second section provides— 

“ Whenever any captain, pilot, engineer, first or second mate, fireman, deck- 
hand, or any other person employed on any steamboat, or other water-craft, 
navigating or running on the Chattahoochee river, shall have any claim or de- 
mand against the owner or owners of said steamboat or water-craft, for services 
rendered on board the same, and shall be desirous of collecting the same, upon 
the said debt becoming due, and refusal to pay the same upon demand made, 
he, she or they may, upon application to any Judge of the Superior Court, or 
Justice of the Inferior Court, in any County in which said steamboat or water- 
craft may then lie, upon the same arriving at the landing, port or place of des- 
tination to which the same has been freighted, make affidavit before him of 
the amount due him, her or them, for any labor or services by him, her or 
them, done and performed on board said steamboat or other water-craft, and 
specify the name thereof, whereupon the said Judge or Justice of the Inferior 
Court shall grant an order,” &c. 


For the remainder of this Statute, see 5 Georgia Reports, 197, ’8.—[Rep.] 
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ing duly sworn, deposeth and saith, that the steamboat Albany, a 
steamboat navigating Flint River, and the owners of said steam- 
boat, Benjamin Griffin, David Vason, Henry Lockhart and Wil- 
liam H. Young, partners using the name, firm and style of Lock- 
hart & Young, are indebted to defendant in the sum of one hun- 
dred and two dollars and fifty-eight cents, for provisions furnished 
to said steamboat, on and before the 6th January, 1848; thathe has 
demanded payment of the same from the owners of said boat 
within twelve months after the same became due and payable, 
and that they have refused to pay the same; and that the said 
steamboat is now lying at Bainbridge, in said County—the same 
being the landing, port or place of destination to which said boat 
is freighted. NATHAN BAKER. 
“ Sworn to and subscribed before me, this 29th April, 1848. 
Ww. S. Bing, Jr. J. I. C.” 


Felix G. Arnett, another creditor of the same company, made 
asimilar affidavit. The bill of particulars attached to his petition 
was without date, but the petition and affidavit showed that the 
claim was within the time specified by the Statute. 

Execution issued in favor of each of these creditors, and under 
these, the boat was sold by the Sheriff of Decatur County. At 
the June Term, 1849, on a motion by Baker and Arnett, to 
compel the Sheriff to pay over the money to their executions, 
counsel for other creditors, holding younger liens, moved to quash 
these fi. fas. on the following grounds : 


1st. That the pleadings no where show that a personal demand 
was made for payment by the said Baker and Arnett, or their 
agents, of the owner or owners of the said steamboat Albany, and 
no name is set forth in the demand alleged to have been made. 

2d. That in the case of Felix G. Arnett, the bill of particulars 
appended to the petition, and referred to by it, is without date as 
to month or year. 


The Court overruled the motion, and counsel for the movants 
excepted. 

In this Court, counsel for defendant in error moved to dismiss 
the writ of error, on the ground that the plaintiffs in error were 
strangers to the proceeding, and had no such interest as entitled 
them to sue out the writ of error. 

voL.vi. 8 
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The preliminary motion and the error assigned were argued 
together, and the decision of both delivered at the same time. 


H. Moreay, for plaintiff in error. 


SNEED, for defendant. 


By the Court—Lumrxtn, J. delivering the opinion. 


A preliminary motion is submitted by counsel for the defend- 
ant, to dismiss the writ of error, dn the ground that the plaintiffs 
are strangers to the proceeding, and have no such interest in the 
judgment rendered in the Court below, as entitles them to inter- 
fere. 

[1.] We think otherwise. They were judgment creditors, claim- 
ing the fund, which has been distributed by order of the Court, and 
if the money has been misapplied, and their rights prejudiced, 
they have a right to be heard. 

Counsel for the other creditors moved to quash the executions 
in favor of Baker and Arnett— 

1st. Because the pleadings no where show that a personal de- 
mand was made for payment by the said Baker and Arnett, or 
their agents, of the owner or owners of the said steamboat Alba- 
ny, and no name is set forth in the demand alleged to have been 
made. 

‘2d. Because in the case of Felix G. Arnett, the bill of particu- 
lars appended to the petition, and referred to by it, is without 
date as to month or year. 


The Court overruled the application, and the decision is ex- 
cepted to. 


[2.] 1. This ground is founded ina mistake as to the facts. 
The affidavits state, that Benjamin Griffin, David Vason, Henry 
Lockhart and William H. Young, are the owners of the steam- 
boat Albany, against which this proceeding was instituted, and 
that payment was demanded of said owners. By referring to 
Butts and others vs. Cuthbertson, (6 Ga. Rep. 59,) upon the author- 
ity of which this case seems to have been brought up, it will be 
discovered, that the names of the owners are altogether omitted, 
and that the objection taken in the Superior Court, and sustained 
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by this Court, was, “that neither the affidavit nor the process 
shows the names of the owners of the boat, nor any of them.” 
[3.] 2. Itis insisted, thatinasmuch as the Statute requires that the 
claim should be presented within twelve months after the time 
when it falls due, that this proceeding is defective, the bill of par- 
ticulars being without date. But this uncertainty is supplied by 
] the affidavit. . The claimant swears, that the indebtedness accru- 
ed“ at and before” a certain time therein set forth, by comparing 
» which with the date of the affidavit, it is ascertained that the ap- 
plication is within twelve months from the date’ of the indebted- 
ness. 
It remains but to add, that upon both grounds the judgment is 
affirmed. 

















No. 9.—James Laramore, Sen. plaintiff in error, vs. The Exec- 
utors of ALLEN CurRIsTIAN, deceased, defendants. 






[1.] The notice required by the Act of 1845, is of the signing, not the filing, 
of the bill of exceptions. 






A motion was made to dismiss this writ of error, on the ground, 
that no notice of the signing and certifying of the bill of excep- 
tions had been served on the defendant, or filed in the office of 
the Clerk below. There was a notice of the filing of the bill of 
exceptions. 









Lyon, for the motion. 


Morgan, contra. 






By the Court—Warner, J. 







The Act of 1845 does not require that notice should be given 
of the filing the bill of exceptions in the Clerk’s office ; the Act 
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requires that notice of the signing the bill of exceptions, by the 
Judge of the Superior Court, shall be given to the adverse party, 
or his counsel, within ten days after the same shall have been 
done, and shall then be filed in the Clerk’s office, &c. In this 
case, the bill of exceptions, as appears from the certificate of the 
Clerk, was filed in his office; but it does not appear that notice 
of the signing the bill of exceptions was given to the adverse 
party, as required by the Act. Therefore, let the writ of error 
be dismissed. 





No. 10.—Revpen J. Crews, ex’r of Cuas. Puiuies, deceased, 
plaintiff in error, vs. SrepHen D. Hearn, adm’r of Joun Nix, 
deceased, defendant in error. 


[1.] Where P, without authority of law, sold the land of N to P & H, after 
the death of N, and before administration on N’s estate, and received a part 
of the purchase money therefor: Held, that the administrator of N could 
not maintain an action against P for money had and received to his wse, nor 
for the use of the estate of N; for the reason that the legal representatives of 
N had not been deprived of any legal or equitable interest in the land by 
such unauthorized sale, as would equitably entitle them to recover the pur- 
chase money therefor. 


Assumpsit, &c. in HarrisSuperior Court. Tried before Judge 
ALEXANDER, March Term, 1849. 


Stephen D. Heard, as administrator of John Nix, deceased, 
brought an action against Reuben J. Crews, as executor of 
Charles Philips, deceased, alleging, that Charles Philips, as the 
agent of John Nix, then in life, on the 1st of January, 1837, sold 
to James Harlow and William R. Parker, a tract of land, the 
property of Nix, and received, as agent, five hundred dollars, in 


part payment of the same. The object of this action was to re- 


cover that amount, with interest. 
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The proof varying from these allegations, the plaintiff filed an 
amendment to his petition, alleging, that on the same day and 
year, Charles Philips received of Harlow and Parker, the sum 
of five hundred dollars, belonging to the estate of John Niz, de- 
ceased, to and for the use of said estate, part of the proceeds of 
the sale of the tract of land belonging to the estate of John Nix, 
deceased, sold to Parker and Harlow, by Philips. 

The defendant pleaded the general issue and the Statute of Li- 
mitations. 

On the trial at March Term, 1849, defendant demurred to the 
amendment filed by plaintiff, on the ground that the facts therein 
charged, did not show any cause of action in the plaintiff or his 
intestate, against the defendant’s testator. 

The Court overruled the demurrer, and the defendant ex- 


cepted. 
The plaintiff offered in evidence, the testimony of William R. 


Parker, taken by commission, who swore, that Philips, in his life- 
time, sold to witness and Harlow, the tract of land described in 
the petition, in August, 1836, for $1000. “He sold the land as 
the property of John Nix, deceased. He sold it as the agent of 


the representatives, either executors or administrators, of the es- 
tate of John Nix, deceased. We paid to Philips $500, 1st Au- 
gust, 1836.” 

The witness farther testified, that the balance of the purchase 
money had been paid to the representatives of Nix, who had made 
a deed to the land, and taken up the bond given by Philips. 

To this evidence defendant below objected— 

ist. Because Parker was an incompetent witness on account 
of interest. 

2d. That the testimony was inadmissible to establish a cause of 
action against defendant. 

The Court overruled the objection, and defendant excepted. 

The defendant moved the Court to non-suit the plaintiff, on the 
ground that the evidence did not show any privity of contract, 
either express or implied, between the parties; that it did not 
show that the money sued for belonged to the plaintiff or his in- 
testate. Which motion being refused, defendant excepted. 

Temporary letters of administration were granted upon the es- 
tate of John Nix, to the plaintiff, on 20th August, 1846, and per- 
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manent letters on 20th October, 1846. There was no proof of 


any previous administration. 

There were many other decisions made and excepted to in the 
Court below, and argued in this Court, but the decision of these 
points having controlled the case, the others were not considered 
by the Supreme Court. 


R, J. Crews and Downing, for plaintiff in error. 
B. Hitt, for defendant in error. 
By the Court—Warner, J. delivering the opinion: 


[1.] The plaintiff in the Court below, brought his action to re- 
cover from the defendant, as the executor of Charles Philips, the 
sum of five hundred dollars, alleged to have been paid to the de- 
fendant’s testator, for the use of the estate of John Nix, deceased, 
for a tract of land sold by the defendant’s testator to Harlow and 
Parker, after the death of Nix, and before administration on his 
estate. After the evidence for the plaintiff was submitted to the 
Jury, the defendant moved the Court for a non-suit, upon the 
ground that no cause of action had been shown thereby, which 
would entitle the plaintiff, in law, to recover against him. 

The motion for a non-suit was overruled by the Court, and the 
defendant excepted. 

The question which must control this case is, as to the legal 
right of the plaintiff to recover, from the defendant, upon the 
facts stated in the record. 

The facts upon which the plaintiff relies for a recovery are, that 
Charles Philips, the defendant’s testator, in the month of August, 
1836, bargained and sold to Parker and Harlow, a tract of land, 
in Monroe County, in this State, as the property of John Nix, 
deceased—the land was sold by the defendant’s testator as the 
agent of either the executors or administrators of John Nix, de- 
ceased—and received from Parker and Harlow five hundred dol- 
lars, as part of the purchase money. 

This money, so received by Philips for the land, the plaintiff, 
as the administrator of Nix, alleges was received for his use, or 
for the use of the estate of John Nix, deceased. The general rule 
of law undoubtedly is, that whenever the defendant has received 
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money, which is the property of the plaintiff, and which the de- 
fendant is obliged, by the ties of natural justice and equity, to re- 
fund, it may be recovered from him in an action for money had and 


received, to the plaintiff’s use. 

What equitable right to the money paid to Philips by Parker 
and Harlow, has the legal representative of Nix? The title to 
the land is now in the legal representatives of Nix, notwithstand- 
ing the pretended sale of Philips to Parker and Harlow, after the 
death of Nix. The land was sold in 1836, and there was no ad- 
ministration on Nix’s estate until 1846 ; consequently Philips could 
not have acted as the agent of the administrator of Nix in mak- 
ing sale of the land, even if the administrator could have delegat- 
ed to him the power to make such a sale. The estate of Nix has 
not been deprived of any interest in the land which would give 
to the plaintiff, as his administrator, an eguztadle right to recover 
the money paid to, Philips. For what consideration is the legal 
representative of John Nix, deceased, equitably entitled to reco- 
ver the five hundred dollars paid by Parker and Harlow to Phil- 
ips? Certainly not for the land, for the legal representatives of 
Nix have as perfect and valid title to the land now, as he had at 
the time ofhis death. The sale by Philips to Parker and Harlow 
of the land, after the death of Nix, did not, in any manner, divest 
Nix’s legal representatives of the title thereto. The sale of the 
land by Philips, was not only made without authority of law, but 
in express violation of the Statutes of this State, prescribing the 
manner in which the real estate of deceased persons shall be sold 
and conveyed. We cannot, even impliedly, sanction the legality 
of the sale of the land by Philips to Parker and Harlow, by hold- 
ing that Philips received any part of the purchase money there- 
for, for the use of the legal representative of John Nix, the dece- 
dent. The estate of John Nix, deceased, has not been injured, 
nor has his legal representative been deprived of any right or in- 
terest with respect to the land sold by Philips without authority 
of law, and, consequently, has no legal or equitable right to reco- 
ver the money paid to Philips by Parker and Harlow. 

Whether Parker and Harlow have not the equitable right to 
recover the money paid to Philips for land to which they ac- 
quired no title, and which he had no legal authority to sell to 
them, is a question which will be decided whenever it shall be pre- 
sented. 
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As the view which we have taken of this case necessarily dis- 
poses of it, we have not considered the various other points made 


in the record. 
Let the judgment of the Court below be reversed. 





No. 11.—Wiiuiam Cusrestu, plaintiff in error, vs. James M, 
and Danie, G. CuLBREATH, defendants. 


[1.] Money paid by mistake of the law, may be recovered back in an action 
for money had and received, where there is a full knowledge of all the 
facts: provided that the mistake is clearly proven, and the defendant cannot, 
in good conscience, retain it. 

[2.] Distinction taken between ignorance and mistake of the law. 


3.7 A construction given to the maxim, tgnorantia juris non excusat. 
Fes fo) J 


Assumpsit, in Harris Superior Court. Decided by Judge At- 
EXANDER, March Term, 1849. 


Obadiah M. Culbreath died intestate, leaving neither wife nor 
children. His nearest of kin were seven surviving brothers and 
sisters, and the children of a deceased sister. William Culbreath, 
the administrator, under a_ misapprehension of the law, divided 
the estate equally between the seven brothers and sisters, to the 
exclusion of the children of the deceased sister. Subsequently, 
these children instituted suit against the administrator and recov- 
ered the one-eighth of the estate. 

The present action was by William Culbreath against two of 
the distributees, to recover back the amount overpaid, on account 
of this mistake. 

Upon an agreed statement of the facts in the Court below, the 
presiding Judge awarded a non-suit against the plaintiff, who ap- 
pealed to this Court. 
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M. J. Crawrorp, for plaintiff in error. 


The action for money had and received, is an equitable action, 
atid lies to recover money which ought not, in justice, to be kept; 
it lies to recover money which, ex equo et bono, the defendant 
ought to refund, and will be sustained and a recovery allowed, 
where a bill in Chancery would authorize a decree for the plain- 
tiff. Chitty on Con. 474. , 

Wherever the plaintiff could recover in a Court of Equity, he 
can recover in an action for money had and received; and all 
that he is bound to show is, that he has equity and conscience on 
his side. 2 7. R. 153. 

If aman pay money which the law would not compel him to 
pay, but which in equity and conscience he ought to pay, he can- 
not recover it back; such as a payment after a debt has been bar- 
red by the Statute of Limitations, or where a minor pays a debt 
contracted during his infancy. In both these instances the debt- 
ors are hound in morals, though not in law, for the payment of 
the money, and if they make it, they cannot afterwards maintain 
an action for money had and received, and recover the amount so 
paid, because they were honorably bound to pay as above stated, 
and the parties receiving violate no principle of equity in retain- 
ing it. Money paid by mistake, when there was no ground to 
claim it in conscience, then the party paying may sustain an ac-. 
tion and recover it back. 3 Mass.:75. 4 Ib, 383. 1 Kelly, 26, 
149. 1 Term R. 154. 

Money paid by mistake alone may be recovered back. Chetty 
on Con. 475, and note 1. 4 Mass.383. 2 Cowper, 565. 

When a party pays money by mistake, with a full knowledge 
of all the facts, and intending to waive his legal right, then he 
cannot recover; but a waiver is absolutely necessary to prevent 
arecovery. 2 Smith’s L. Cases, top p. 326. 

Any payment made with knowledge of facts cannot be recov- 
ered, unless it is unconscientious to retain it. Smith’s L. Cases, 
2d vol. 328, top p. : 

An administrator who overpays distributees, may sustain an 
action compelling them to refund; so may an executor against 
legatees, and so they may, should debts be afterwards established 
against the representative, not known at the time of payment. J 
vol. 2 book, Bl. Com. top p. 414. 
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They may recover after a voluntary payment. 17 Mass. 384, 
E. R. Brown, for defendant in error. 


The plaintiff in this case seeks to recover back money volunta- 
rily paid to the defendants, with a full knowledge of all the facis, 
but, as he alleges, in ignorance of the law. Ignorantia juris excu- 
sat neminem, rgnorantia facti excusat. See 1 J. C. R.516. 2 J, 
C. R. 51, 60. 

The following position is sustained by all the authorities: that 
“ Where there is Zona fides, and money is paid with full know- 
ledge of the facts, though there be no debt, it cannot be recover- 
ed back.” 2 Smith’s L. Cases, 324, ’7, (Marriot vs. Hampton,) 
and cases there cited. 

The same principle settled in 37 E. C. L. R. Wilson vs. Ray, 
50. 10 Adolphus & Ellis, 82. See, also, 1 £.C. L. R. 143. Bris. 
bane vs. Dacres, 5 Taunton, 143. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The judgment of non-suit was awarded by the Court be- 
low in this case, upon the following state of facts, agreed upon by 
the parties: “ The actions were founded upon a voluntary pay- 
ment made to each of the defendants by the plaintiff, as adminis- 
trator of Obadiah M. Culbreath, deceased, of one-seventh part of 
said intestate’s estate, as part of their distributive shares of said 
estate, 7x ignorance of the law of distribution of estates. After the 
payments, the children of a deceased sister of the intestate, and 
also of the defendant’s, in being at the time of the payments, and 
known and recognized as such children of a deceased sister of the 
intestate and of the defendants, brought suit against the-plaintiff, 
as administrator aforesaid, to recover their distributive share of 
the estate of said intestate, it being one-eighth of said estate, and 
did recover. The suits now pending, were brought by the plain- 
tiff to recover of defendants their proportion of the over-payment 
to them.” Upon the hearing, the presiding Judge non-suited the 
plaintiff, with leave to move at the next term, to set aside the non- 
suit and reinstate the cases. Which motion being made, was re- 
fused, and to that decision the plaintiff excepted. 

Upon the hearing before this Court, it was conceded on both 
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sides, that with a knowledge of all the facts, the plaintiff acted 
upon a mistake of the law. That was considered as proven. Be- 
lieving that the defendants were entitled to the whole of the es- 
tate of his intestate, to the exclusion of the children of his de- 
ceased sister, through a mistake as to the law, he paid to them 
the share which was rightfully due to those children. They hav- 
ing sued and recovered of him their distributive share, he brings 
these actions to recover of the defendants the money so paid to 
them, through a mistake of the law. The question is, can a party 
recover back money paid, with a kno eds ge of all the facts, throug 
mistake of the law? — t fH LO Shitgd rep rites ee te 
Weare fully aware that the pene t ities upon this question are + 
in conflict, as well in England as in this country. Great names 
and Courts of eminent authority, are arrayed on either side. It 
isnot one of those questions upon which the mind promptly and 
satisfactorily arrives at a conclusion. This is true in reference 
both to principle and authority. It is not surprising, therefore, 
thatJudge Alexander and this Court should differ. I think, and] 
shall try to prove, that the weight of authority is with us, If it | 
were not so—if authorities were balancéd—we feel justified in 
kicking the beam, and ruling according to that naked and change- 
less equity which forbids that one man should retain the money | 
of his neighbor, for which he paid nothing, and for which his } 
neighbor received nothing: an equity wee is natural—which 
savages understand—which cultivated reason approves, and which | 
Christianity not only sanctions, but in a thousand forms has or- 
dained. In ruling in favor of these actions, we aim at no vision- 
ary moral perfectibility. We feel the necessity of practicable 
rules, by which rights are to be protected and wrongs redressed. 
We know the necessity, too, of general rules, and how absurd 
would be that attempt, which seeks to administer the equity 
which springs from each and every case. The insufficiency which 
marks all law-givers, laws and tribunals of justice—makes that 
a hopeless thing. Still, where neither positive law, nor a well 
settled train of decisions, impose upon Courts a prohibition, they 
are at liberty, nay, bound to iste the authority of natural 
equity and sound morality. W. re found on one side 
of a doubtful question, they.ought-to.cast the scale. Moreover, 
we believe that the rule we are about to lay down, may be so 
guarded, as in its application to be both practicable and politic. 





} 
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It is difficult to say that an action for the recovery of money 
paid by mistake of the law, will not lie upon those principles 
which govern the action of assumpsit for money had and receiy- 
ed. Those principles are well setjled, since the great case of 
Moses vs. McFarlan, pratt: esse The grounds upon 
which that necessary and most benign remedy goes, are there laid 
down by Lord Mansfield. This claim falls within the principles 
there settled, and cannot be distinguished from cases which have 
been ruled to fall within them, but by an arbitrary exclusion. | 
am not now using the case of Moses vs. McFarlan, as the author- 
ity of a judgment upon the precise question made in this record ; 
although Lord Mansfield there held, that money paid by mistake 
could be recovered back in this action, without distinguishing be- 
tween mistake of law and fact. I refer to it, to demonstrate what 
are the principles upon which the action is founded. It is not 
founded upon the idea of a contract. In answer to the objection, 
that assumpsit would lie only upon a contract, express or implied, 
Lord Mansfield said, “If the defendant be under an obligation, 
from the ties of natural justice, to refund, the law implies a debt, 

‘i and gives this action, founded in the equity of the plaintiff’s case, 
as if it were upon contract.” Again: “One great benefit deriv- 
ed to a suitor from the nature of this action is, that he need not 
state the special circumstances from which he concludes that, 
ex equo ct bono, the money received by the defendant ought to be 
deemed belonging to him.” 

\— “The defendant, (says his Lordship, farther,)’may defend him- 
self by every thing which shows that the plaintiff, ex equo et bono, 
is not entitled to the whole of his demand, or to any part of it.” 
His summary is in the following words: “In one word, the gist 
of this action is, that the defendant, upon the circumstances of the 
case, is obliged, by the ties of natural justice and equity, to re- 
fund the money.’’~An the language of the civilians, from whom 
Lord Mansfield borrowed many valuable principles, “ Hoe natura 
@quum est neminem cum alterius detrimento, fiert locupletiorem.” 

If there is justice in the plaintiff's demand, and injustice or un- 
conscientiousness in the defendant’s withholding it, the action lies; 
or, to use more appropriate language, the law will compel him 
to pay. fNow, when money is paid to another, under a mistake 
as to the payer’s legal obligation to pay, and the payee’s legal 
right to receive it, and there is no consideration, moral, or hono- 
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rary or benevolent, between the parties, by the ties of natural jus- 
tice, the payer’s right to recover it back is perfect, and the payee’s 
obligation to refund is also perfect—it becomes a debt. Itis a 
case fully within the range of the ex equo et bono rule. This is 
that case./ It falls within_none of the.exceptions mentioned by 
Lord Mansfield. It was not paid as a debt due in honor or hon- 
esty, as in case of a debt barred by Statute—it is not paid as a 
donation—it was not paid as a debt contracted in violation of 
public law; for example, money fairly lost at play. In all such 
cases it is conscientious for the defendant to keep it. In this case 
there is no right, or equity, or conscience upon which the defend- 
ant can plant himseif. Why, then, is not the case of a payment 
by mistake of the law, within the principles of Moses vs. McFar- 


lan? 

Right here the argument might rest on principle. Just here 
the onus is cast upon the other side, to show how and why this case 
is distinguishable from other cases falling confessedly within the 
principles upon which the action for money had and received is 
based. We shall see upon what footing the distinction is placed 
by Lord Ellenborough. It is that of policy. The doctrine which 


Iam now repelling, never was defended upon principle—it never 
can be. No British or American Judge ever attempted its de- 
fence on principle. Tt was ruled on policy, and followed upon 
the authority of a few precedents. A policy which, it must be 
conceded, does private wrong, for the sake of an alleged public 
good ; or, I should more appropriately say, rather than risk a 
doubtful public evil. It was, no doubt, this view of the subject 
which startled the calm philosophical equity of Marshalls mind, 
when yielding, in Hunt vs. Rousemanier, to precedent, he still 
gave in his personal protest against the doctrine. For what he 
said in that case can be viewed in no other light than asa person- 
al protest. It is wise, it is necessary for Courts to yield to estab- 
lished authority; but, inasmuch as the use of precedent is to il- 
lustrate principle, a single precedent, or a number of precedents 
should not control, when they are against principle. 

We guard this doctrine by saying, that the action is not 
maintainable, where money is paid through mere ignorance of the 
law, or in fulfilment of a moral obligation, or on a contract against 
public law, or on any account which will make it consistent with 
equity and good conscience for the defendant to retain it. Nor 
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‘does the judgment of this Court embrace cases of concealment, 
fraud or misrepresentation. They depend upon principles pecu- 
liar to themselves, And farther, it is scarcely necessary to add, 
that a recovery cannot be had, unless it ¢s proven that the plaintiff 
acted upon a mistake of the law. 

[2.] There is a clear and practical distinction between 7gnorance 
and mistake of thelaw. Much of the confusion in the books, and in 
the minds of professional men, upon this subject, has grown out 
of a confounding of the two. It may be conceded, that at first 
view, the distinction is not apparent; but it is insisted, that upon 
close inspection, it becomes quite obvious. It has been ridiculed 
as a quibble, but we shall see that it has been taken by able men, 
and acted upon by eminent Courts. Ignorance implies passive- 
ness; mistake implies action. Ignorance does not pretend to 
knowledge, but mistake assumes to know. Ignorance may be the 
result of laches, which is criminal; mistake argues diligence, 
which is commendable. Mere 7gnorance is no mistake, but a mis- 
take always involves ignorance, yet not that alone.7 The difter- 
ence may be well illustrated by the case made in this record. If 
the plaintiff—the administrator—had refused to pay the distribu- 
tive share in the estate which he represented, to the children of 
his intestate’s deceased sister, upon the ground that they were not 
entitled in law, that would have been a case of ignorance, and he 
would not be heard for a moment upon a plea, that being igno- 
rant of the law, he is not liable to pay interest on their money in 
his hands. But the case is, that he was not only ignorant of their 
right in law, but believed that the defendants were entitled to their 
exclusion, and acted upon that belief, by paying the money to 
them. The ignorgnce, in this case, of their right, and the belief 
in the right of the defendants, and action on that belief, constitute 
the mistake. 
ye “— ‘ . . e es 

a The distinction is a practical one, in this, that mere ignorance 


/ of the law is not susceptible of proof. Proof cannot reach the 


convictions of the mind, undeveloped in action; whereas, a mis- 
take of the law, developed in overt acts, is capable of proof, like 
~ other facts. 


[3.] The usual reply to all this, is the time-honored maxim,“ ig- 
norantia juris non excusat.”” We do not make void this maxim 
in any fair construction of it. . It is an indispensable rule of legal 
and social policy; it is that, without which crime could not be 
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punished—right asserted, or wrong redressed. What if its ap- 
plication does, in some cases, work injustice? Its overruling ne- 
cessity, and the vast preponderance of its benefits over its evils, 
have reconciled the civilized world to its immovable status, as 
arule of action. The idea of excuse, implies delinquency. No 
man can be excused upon a plea of ignorance of the Jaw, for dis- 
obeying its injunctions, or violating its provisions, or abiding his 
just contracts. He is presumed to know the law, and if-he does 
not know it, he is equally presumed to be delinquent. I remark, 
to avoid misconstruction, that it is of universal application in crim- 
inal cases. In civil matters, it ought not to be used to effectuate 
awrong. That is to say, it cannot be a sufficient response to the 
claim of an injured person, that he has been injured by his own 
mistake of the law, when the respondent, against conscience, is the 
holder of an advantage resulting from that mistake, The mean- 
ing, then, of this maxim, is this: o man can shelter himself from 
the punishment due to crime, or excuse a wrong done to, or a right 
withheld from another, under a plea of ignorance of the law. The 
maxim contemplates the punishment of crime, the redress of 
wrong, and the protection of rights. y Is it not unreasonable so to 
construe it, as to apply it to one who has not only done no wrong 
and withheld no right, but is himself the injured party, as in this 
case? The plaintiff has violated no law, withheld no right from 
the defendants, and in no particular wronged them; but on the 
contrary, he has been injured to the extent of the money which 
they unrighteously withhold from him. In this view of it, too, the 
public policy of the maxim is sustained. I. cannot see that its 
utility is lessened by this limitation of its application. In the lan- 
guage of Sir W. D. Evans, “the effect of the doctrine is carried 
sufficiently far for the purposes of public utility, by holding that 
no man shall exempt himself from a duty, or shelter himself from 
the consequences of infringing a prohibition imposed by law, or 
acquire an advantage in opposition to the legal rights and interests 
of another, by pretending error or ignorance of the law. 2 Po- 
thier on Obligations, Appendix, 297. 

The distinction between ignorance and mistake of the law, is 
recognised by Lord Roslyn in Fletcher vs. Talbot, 5 Vesey, 14; 
by Lord Manners, in Leonard vs. Leonard,2 Ball §; Beatty, 180,’3; 
by the Court of Appeals of South Carolina, in Lawrence vs. Bedu- 
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bien, 2 Baily’s R. 623; and in the Ezecutors of Hopkins vs. Ma- 
zyck et al. 1 Hill’s Ch. R. (8S. C.) 251. 

In England, the authorities are pretty nearly in equilibrio, yet 
I must think that the preponderance, taking the cases at Law and 
in Equity together, is on the side of the principle which I am la- 
boring to establish. This action for money had and received, is 
‘an equitable remedy, and lies generally where a bill will lie; de- 
cisions, therefore, in Chancery which recognize the principle, 
may be justly held to sustain it. The first case, then, in order of 
time, is that of Lansdown vs. Lansdown, reported in Mosely, 364, 
decided by Lord Chancellor King. That case was this—the se- 
cond of four brothers died siezed of land, and the eldest entered 
upon it. But the youngest also claimed it. They agreed to leave 
the question of inheritarice to one Hughes, a schoolmaster, who 
determined against the eldest brother, on the ground that lands 
could not ascend. Whereupon, the eldest agreed to divide the es- 
tate, and deeds were executed accordingly. Lord King decreed 
that they should be delivered up and cancelled, as having been 
obtained by mistake. There is no doubt whatever, but the mis- 
take was one of law as to the legal rights of the elder brother. 
It is a casein point. It is true that it has been greatly criticised, 
Mosely, the reporter, has been charged with inaccuracy, and was 
very much in disfavor with Lord Mansfield. Indeed, it is said 
that his Lordship did, on one occasion, order his reports not to 
be read before him. Yet there stands the case, and if supported 
by nothing else, it is sustained by its reasonableness. Judge 
Marshall, in referring to it, says, that it cannot be wholly disre- 
garded. 

x The case of Bize vs. Dickason, was decided by Lord Mansfield 
in the Court of King’s Bench. The judgment of the Court was 
delivered as follows: “ The rule has always been, that if a man 
has actually paid what the law would not have compelled him to 
pay, but what in equity and conscience he ought, he cannot re- 
cover it back again in an action for money had and received. So, 
where a man has paid a debt which would otherwise have been 
barred by the Statute of Limitations, or a debt contracted during 
his infancy, which in justice he ought to discharge, though the law 
would not have compelled the payment, yet the money being 
paid, it will not oblige the payee to refund it ;/but where money 
is paid under a mistake, which there was no ground to claim in.con- 
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tion.” 


had no richt.” 
= | 


record. 


science, the party may recover it back again in this kind of ac- 


1 T. R. 285, 


This authority is incontrovertible, and has not been contro- 
verted. The case made shows a mistake of law. The mistake 
spoken of by Lord Mansfield, could not have been a mistake of 
facts, because the case exhibits no mistake of facts, but does ex- 
hibit a mistake of the law. / 

The principle was sustained by a decree in Bingham vs. Bing- 
ham, 1 Vesey, Sen. 126. There, the bill was filed on the ground 
of a mistake in Jaw. 
fraud appeared, and the defendant apprehended he had a right, 
yet it was a plain mistake, such as the Court was warranted to 
relieve against, and not to suffer the defendant to run away with 
the meney in consideration of the sale of an estate to which he 
See the note to this case in Betts’ Supplement, 

79, which shows the mistake to have been one of law. Also 
recognized in Turner vs. Turner, 2 Ch. R. 154, in Leonard vs. 
Leonard, 2 Bali & Beatty, 171, by Lord Manners; by Lord 
Thurlow, in Jones vs. Morgan, 1 Bro. C. C. 219, and by Lord El- 
don, in Stockly vs. Stockly, 1 Ves. & Beame, 23, 31, and in ae : 


vs. The Bank of England, Doug. 638. 
To these authorities may be added the dicta of Lord Ch, J. 


DeGray, in Farmer vs. Arundel, (2 Black. R.824,) who declared, 
“ That where money is paid by one man to another on a mistake, 
either of fact or of law, or by deceit, this action will certainly lie.” 
Of Lord Kenyon, in the case of Chatfield and Paxton, (see Chitty. 
on Bills, 102,) and of Chambre, J. in Brisbane vs. Dacres, (5 
Taunt. 157.) This Judge, arguing the point with great strength, 
says, “‘ It seems to me a most dangerous doctrine, that a man get- 
ting possession of money to any extent, in consequence of anoth- 
er party’s ignorance of the law, cannot be called on to repay it.” 
He illustrates by putting the very case made in principle in this 
“ Suppose (says he) an administrator pays money, per 
capita, in misapplication of the effects of the intestate, shall it be 
said that he cannot recover it back ?”’ vA 

Opposed to this weight of authority in England, stand the two 
cases of Bilbie vs. Lumley, (2 East, 469,) and Brisbane vs. Da- 
eres, (5 Taunt. 157,)—in the latter case Chambre, J. dissenting— 
and the obiter opinion of Buller, J. 

It is worthy of remark, that Lord Ellenborough, who presided 
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in Bilbie vs. Lumley, afterwards in Penott vs. Penott, (14 East, 
423,) holds language irreconcilable with his opinion in that case, 
In the latter case, he is reported to say, “ Mrs. Territt either mis- 
took the contents of her will, which would be a mistake in fact, 
or its legal operation, which would be a mistake in law, and in 
either case we think the mistake annulled the cancellation.” Thus 
it is manifest that our judgment in this case is not without prece- 
dent in the English books. 

The authority of Bilbie vs. Lumley, has been followed in this 
country, by Chancellor Kent, (Shotwell vs. Mundy, 1 John. Ch. 
R. 512, Lyon vs. Richmond, 2 John. Ch. R. 51, 6 Ib. 169, 170,) 
and by the Supreme Court, in Hunt vs. Rousmanier, (1 Peters, 1.) 
In the same case, however, in 8 Wheat. 215, Ch. J. Marshall 
says, “ Although we do not find the naked principle, that relief 
may be granted on account of ignorance of the law, asserted in 
the books, we find no case in which it has been decided that a 
plain and acknowledged mistake in law is beyond the reach of 
Equity.” The case in 1 Peters, 1, was decided, however, upon 
other principles than that one now under discussion. The same 
may be said of the cases in Johnson’s Chancery Reports, above re- 
ferred to. Yet it may not be denied but that the Courts there re- 
cognise the rule as settled in Bilbie vs. Lumley. It may be ques- 
tioned whether the recognition of that authority by the Supreme 
Court, is worth as much as the opinion of Ch. J. Marshal, inti- 
mated so plainly in the above extract, as to the rule in Chancery. 
The leaning of Mr. J. Story, in his Commentaries on Equity, is 
the same way ; and yet he says, “It has been laid down as un- 
questionable doctrine, that if a party, acting in ignorance of a 
plain and settled principle of law, is induced to give up a portion 
of his indisputable property to another, under the name of acom- 
promise, a Court of Equity will relieve him from the effect of his 
mistake.” Story’s Com. vol. 1, §121. 

Why it is that a party may be relieved from the consequences 
of a mistake of the law, where he gives up his property, wnder 
the name of a compromise, and not under other circumstances, it 
is difficult to see. 

Mistake of the law has been held without relief in Illinois, (3 
Gilman, 162,) in Tennessee, (8 Yerger, 298,) in New Jersey, (1 
Green’s Ch. Rep. 145,) and in Alabama, (9 Ala. 662,) and it may 
be elsewhere, beyond my time for ascertainment. 
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The contrary was expressly ruled by the Court of Appeals in 
South Carolina,in Lowndes vs. Chisolm, (2 McCord’s Ch. R. 455,) 
in 1827. This was followed by the great case before the same 
Court in 1832, of Lawrence vs. Beaubien. I call it great, bee \ 
of the affluence of learning displayed in the argument by Messrs. 
Holmes and King on one side, and Pettigru and Bailey on the 
other, and because of the perspicuous condensation and ability of 
the opinion of Mr. J. Johnson. The doctrine, in all its bearings, 
is there discussed with extraordinary power, and the Court unan- 
imously decided, that “A mistake of law is a ground of relief 
from the obligations of a contract, by which one party acquired 
nothing, and the other neither parted with any right, nor suffered 
any loss, and which, ex e@quo et bono, ought not to be binding; and 
that it makes no difference that the parties were fully and correctly 
informed of the facts, and the mistake as to the law was recipro- 
cal; but there must be evidence of a palpable mistake, and not 
mere ignorance of the law.” The case of Lawrence vs. Beaubien 
was reviewed in 1833, by the Court of Appeals, in Ezecutors of 
Hopkins vs. Mazyck and others, and its doctrines affirmed. 1 
Hill’s Ch. R. 242. So that in South Carolina the question is de- 
finitely settled. So, also, in Massachusetts, in the same way. 
See May vs. Coffin, 4 Mass. 342. Warder vs. Tucker,7 Mass. 
452. Freeman vs. Boynton, 7 Mass. 488. See, also, Haven vs. 
Foster, 9 Pick. 112. 

The writers on the Civil Law are divided as to the question 
whether money paid under a mistake of the law, is liable to re- 
petition. Vinnius and D’Aguesseau hold the affirmative; so Sir 
W. D. Evans. The argument of the great French Chancellor, 
D’ Aguesseau, is, to my mind, unanswerable, (which see in 2 
Evans’ Pothier, Appendiz, 308.) Pothier and Heineceius maintain 
the negative; and it is said that the text of the Roman Law ij 
with them. See Rogers vs. Atkinson, 1 Kelly, 25, 26. Collier vs. 
Lanier, 1 Kelly, 238. 

Let the judgment of the Court below be reversed. 

















SUPREME COURT OF GEORGIA. 


Jones vs. Jones. 














No. 12.—WiuuiaM N. Jones e¢ al. heirs and distributees of Ran- 
DAL Jones, deceased, plaintiffs in error, vs. Moses Jones and 
Touiver Jones, executors, &c. defendants. 


[1.] R. Jones, by his last will, bequeathed a large property to certain per- 
sons, upon the conditions following, viz: ‘equally to my son William, and 
to my daughters Eliza, Polly, Katy and Sarah; and as respects my said 
daughters, I give the same to them, and them only, personally, individually 
and exclusively, and to their children, and not to their husbands; the property 
and interest which may fall to, and belong to said Eliza, Polly, Katy and Sa- 
rah, my daughters, is hereby willed and devised to them, and each of them 
and their children, the children of their bodies, and notto their present or fu- 
ture husbands, or either of them; nor to belong, either in right or in dispo- 
sition, to their husbands, but, as before mentioned, is hereby willed and 
devised, bona fide, in right and use, to said Eliza, Polly, Katy and Sarah, my 
daughters and their children, respectively, and to them only,so long as they, 
or either of them, shall live. In the division, the said William, Eliza, Polly, 
Katy and Sarah, taking share and share alike, the latter for themselves and 
children, each mother representing one share, or part:” Held, that under 
this clause, each daughter takes an estate for life to her separate use, and af- 
ter death, remainder to her children, born and to be born. 


In Equity, in Harris Superior Court. Tried before Judge At- 
EXANDER, March Term, 1849. 


Randal Jones died testate, leaving a large estate, amounting to 
$250,000. By his will, after giving some specific legacies, he be- 
queathed the bulk of his estate, under the following clause : 

Item 14th, I will, bequeath and devise all my remaining prop- 
erty, of whatever kind, either in lands, negroes, money, debts or in 
any rights and interests whatever, in equal division, to the follow- 
ing persons, upon the condition and restrictions following, to wit: 
equally, to my son, William N. Jones, and to my daughters, Eliza 
Dowdy, Polly Jackson, Sarah Howard and Katy Arnold; and as 


respects my said daughters, I give the same to them, and to them 


only, personally, individually and exclusively, and to their chil- 
dren, and not to their husbands; this division to take place after 
the special legacies, hereinbefore mentioned, are made. It is fur- 
ther provided and reserved, that any child or children, which may 
hereafter be born of mine, shall first have, each, eight thousand 
dollars out of my remaining property, after the above and forego- 
ing special legacies; and before, and to the exclusion so far, of 
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remaining divisions between said William N. Jones, Eliza Dow- 
dy, Polly Jackson, Sarah Howard and Katy Arnold, the property 
and interest which may fall to and belong to said Eliza Dowdy, 
Polly Jackson, Sarah Howard and Katy Arnold, and Luvany 
Jones and Frances Jones, my daughters, is hereby willed and de- 
vised to them, and each of them, and their children, the children 
of their bodies, and not their present or future husbands, of them, 
or either of them, not to belong, either in right or disposition, to 
their husbands, but as before meutioned, is hereby willed and be- 
queathed, bona fide, in right and use, to the said Eliza Dowdy, 
Polly Jackson, Sarah Howard, Katy Arnold and Frances Jones 
and Luvany Jones, my daughters, and their children, respectively, 
and to them only, so long as they, or either of them, shall live. 
In the division, the said William N. Jones, and the said Eliza, 
Polly, Sarah and Katy, taking share and share alike, the latter 
for themselves and children, each mother representing one share 
or part.” 

Polly Jackson died shortly after the testator. 

Difficulties having arisen as to the construction of this clause of 
Randal Jones’ will, a bill was filed by William N. Jones, the chil- 
dren of Polly Jackson, deceased, Sarah Howard and her children, 
Eliza Dowdy and her children, and Katy Arnold and her chil- 
dren, setting out the will, and praying that one-fifth of the resi- 
due should be decreed and paid over to the separate use of Sarah 
Howard, Eliza Dowdy and Katy Arnold; one-fifth to William 
N. Jones, and the remaining fifth to the children of Polly Jackson. 

The executors, by their answer, submitted to the Court to 
place a proper construction upon this item of the will. 

Upon the trial, the Court charged the Jury that “ the 14th and 
last.clause of the will of the said Randal Jones, according to the 
true construction and meaning thereof, bequeathed to the com- 
plainants, who are married women, a separate estate in fee, free 
from the rights and control of their husbands, and that upon their 
death, it descended to their heirs at law, and not to their children ; 
that the complainants, William N. Jones, Sarah Howard, Eliza 
Dowdy and Katy Arnold should each recover one-fifth part of 
the property subject to distribution under the said clause; that 
the heirs at law of Polly Jackson, deceased, to wit: her husband 
and‘children, according to the legal construction of said clause, 
were entitled to recover the remaining one-fifth of said residue ; 
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that the receipts of the complainants would be a legal and suffi- 
cient discharge from other and future liability for said portions, 
respectively; and that the share of Polly Jackson should be divi- 
ded in equal portions to her husband and children, and the re- 
ceipts of them, and their legal guardians, where minors, should 
be a sufficient discharge. 

To this charge, the complainants excepted, and allege the same 
to be erroneous. 

The cause was submitted to this Court without argument. 


Hines Hott, for plaintiff in error. 
By the Court—Lumprkwn, J. delivering the opinion. 


This cause has been submitted without argument, or authority, 
or appearance on either side. Had we understood it properly, 
we should unhesitatingly have declined the responsibility which 
such a disposition of it involves. 

[1.] It was manifestly the intention of the testator, that each of 
his daughters, named in the fourteenth item of his will, should take 
a separate estate for life in one-fifth of the property, real and per- 
sonal, therein bequeathed, with remainder in fee to their children 
respectively, born and to be born; and we see nothing in the 
technical terms of the instrument to contravene, necessarily, this 
purpose. We have looked alone to the last clause in this ctem, as 
that must control the construction to be put upon the will. We 
shall, consequently, direct the following order to be entered in the 
ease : 

It is considered and adjudged by the Court, that the judgment 
of the Court below be reversed, and that the cause be remanded 
for a new trial, with the following instructions, namely: that it 
is the opinion of this Court, and it so adjudges, that by the 
fourteenth clause of the testator’s will, each of his married daugh- 
ters therein named, is entitled to a separate estate for life, to one- 
fifth of the property contained in said item; and that at their 
deaths, respectively, the same be divided equally among their 
children respectively—not only such as were born at the death of 
the testator, but such as might thereafter be born; and it is far- 
ther ordered, that the decree rendered in the Court below be mod- 
ified in conformity with this opinion. — 
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No. 13.—Joun Morr, plaintiff in error, vs. Staventer Hin1, 
adm’r, &c. defendant. 


[1.] Error will not lie to the decisions of the Court below, where the party, 
subsequent to the decision, voluntarily dismisses his case. 


A motion was made to dismiss this writ of error, on the ground 
that from the bill of exceptions it appeared that, after the 
making of the several decisions by the Court in the trial below, 
which were excepted to, the plaintiff below and plaintiff in error 
voluntarily dismissed his case. 


GiLEs, for the motion, cited— 


Van Wormer vs. Mayor, Sc. Albany, 18 Wend. 169. 
KILLEN, contra. 
By the Court.—W arner, J. 


{1.] There is no judgment of the Court below to be affirmed 
or reversed. The plaintiff in the Court below, as he had the 
right to do, voluntarily dismissed his case. The case of Vaz 
Wormer vs. The Mayor, Sc. of Albany, (18 Wendell, 169,) cited 
in support of the motion to dismiss the writ of error, is in point. 

Let the writ of error be dismissed. 





No. 14.—Epwarp Carey, assignee, plaintiff in error, vs. GeorcE 
W. Greene, defendant. 


[1.] In suing on bank bills: Held, not necessary to describe them by setting 
forth the numbers and letters. 


(2.] The Bank of Columbus made an assignment of its effects, and its 





80 SUPREME COURT OF GEORGIA. 


Carey vs. Greene. 








charter was afterwards forfeited by ajudgment of the proper Court, at the 
instance of the State. The Legislature, subsequent to the forfeiture, affirm. 
ed the assignment, and placed the assignee upon the footing of a receiver. 
Ina suit by the holder of the bills of the bank against the assignee: Held, 
that a demand of payment of the bills made by the plaintiff on the receiver, 
after the forfeiture, did not entitle him to recover ten per cent. damages un- 


der the Act of 1832. 


Assumpsit, &c. in Muscogee Superior Court. Tried before 
Judge ALexanpeR, November Term, 1848. 


George W. Greene brought suit against Edward Carey, as- 
signee of the Bank of Columbus, to recover the amount of seven- 
ty-six promissory notes, or bank notes, issued by that bank. Up- 
on the trial at November Term, 1848, the counsel for defendant 
objected to the bills going in evidence under the declaration, be- 
cause the letters and numbers which appeared in each of the bills 
were not mentioned or described in the declaration. The Court 
overruled the objection, and defendant excepted. 

It was admitted in the Court below, that the plaintiff, on 30th 
March, 1845, demanded payment of the bills sued on, of Edward 
Carey, the assignee, who replied that he had no funds to pay the 
same. The demand was after the assignment to Carey, and after 
the forfeiture of the charter of the bank. 

The Court charged the Jury, that the plaintiff was entitled to 
ten per cent. damages on the amount of his demand, on the re- 
fusal of the assignee to pay the same. 

To this decision exceptions were filed, and these two questions 
were brought before this Court for review. 


W. Doveuerry, for plaintiff in error. 
Jas. Jounson, for defendant in error, cited— 


Ryan vs. Baldrick, 3 McCord, 498. Bank of Pa. vs. McCal- 
mont, 4 Rawle, 307,16. Perit vs. Pitfeld, 5 Rawle, 166. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The objection to the bills being read in evidence is, that 
they are not sufficiently described in the declaration. The defi- 
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ciency consists in not setting forth the letter and number of each 
bank bill. The bills are the evidence of the bank’s undertaking 
topay. That is sufficiently set forth in the declaration. It de- 
scribes each bill truly, in the date, amount, names and promise. 
These constitute the foundation of the action. The letters and 
numbers of the bills constitute no part of the contract. They are 
put there for the convenience of the bank which issues them. It 
is argued, that unless the bills are described by the letters and 
numbers, the record will be no protection to the bank in another 
suit on the same bills ; for the bank may issue many bills on the 
same day, of the same denomination, and the letters and numbers 
are tLe only means of identification. This may be so—the bank 
may be subject to this sort of inconvenience—but the peril is of 
its own seeking—it is incident to the peculiarity of its business, 
and ought not to impose extraordinary burthens upon the holders 
of the bills. The plaintiff has a good cause of action defectively 
set forth. If that be so, the defect is cured by the verdict. What- 
ever the exception might be worth, if taken at the first term, it is 
worth, as we believe, nothing when taken, as here, on the trial. 
In this particular we affirm the judgment of the Court below. 

(2.] By the Act of 1832, banks which fail to pay their bills in 
specie, upon demand made, “ upon suit thereof,” are required to 
pay to the holder ten per cent. damages in addition to the lawful 
interest. Prince, 48. The Bank of Columbus made an assign- 
ment of its effects, to pay its debts, to the defendant, Edward Ca- 
rey. Subsequent to the assignment, its charter was forfeited by 
a judgment of the proper Court; and subsequently to the for- 
feiture, by the Act of December, 1843, the Legislature affirmed 
the assignment, and recognised Carey as the assignee; authoris- 
ing him to sue and to be sued, and subjecting him to the responsi- 
bilities of receivers under a previous Act, passed in 1842. Sub- 
sequent to the assignment, and subsequent to the forfeiture of the 
charter, the plaintiff made demand upon Carey of the bills sued 
on, and claimed the ten per cent. damages authorised by the Act 
of 1832. The Court instructed the Jury that he was entitled to 
receive them, and the defendant excepted. 

It may perhaps be doubted whether, if after the assignment and 
before the forfeiture of the charter, demand had been made upon 
the bank, the plaintiff would be entitled to the damages. It might 
be said, that in such a state of facts, the contingency, to wit: the 

voL. vm. 11 
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demand on the bank upon which the damages accrue, being prac- 
ticable and actually happening, the damages are as much a debt 
as the principal and lawful interest. [I express no opinion upon 
that question. The case supposed is not this case. Here, the 
charter of the bank was revoked by a decree, and the effects in 
the hands of the assignee, who was also made a receiver by Act 
of the Legislature, before any demand was made. No demand 
was ever made upon the bank—it was made upon the assignee or 
receiver, after the corporation was dissolved. We think that the 
debts to be paid by the assignee, must occupy the status which 
they held at the time that the charter was dissolved, and, inasmuch 
as at that time no demand had been made, there were no dam- 
ages due and are not now collectable. The right to damages is 
conferred by Statute, and is in the nature of a penalty on the 
banks for not redeeming their bills inspecie. It is not a right in- 
herent in the original contract on the notes between the bank and 
the holders. The damages do not, until demand is made, consti- 
tute a liquidated demand. The right to them is conditional. It 
depends-:upon a demand—without that it does not exist. When 
demand is made and the bank refuses to redeem her bills, she is 


guilty of a dort and is punished for it by a liability to pay ten 
per cent. on the amount so demanded. All of which proves, that 
there was no right in the plaintiff to have and receive the dama- 
ges, there having been no demand made at the time of the judg- 
ment of forfeiture. After that, the demand was impossible, and, 
therefore, the damages for refusal to pay impossible. Where 
there is a legal declaration of forfeiture, the bank, as a creature 


of the law, becomes extinct. Her franchises all revert to the 
State, who gave them. She can neither sue nor be sued in her 
corporate name. The personal estate, by the Common Law, 
went to the King—here, tothe people. The assets of the bank, 
where a forfeiture is declared, devolve upon the people, who, 
through the Legislature, have the right to control them. In this 
case the Legislature controls them by turning them over to the 
hands of a receiver, to be applied to the payment of her debts. 
Thus, the legal existence of the bank being annihilated, no de- 
mand is practicable. There is no such entity as the Bank of Co- 
lumbus. Of course she can commit no tort. She can create no 
new liability. The-right—conditional right—in the bill-holder is 
lost by the extinction of the corporation. Now the defendant, 
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Carey, is said to be the agent or trustee of the bank, and that the 
right to demand payment, and on refusal, to have damages from 
him, exists. Notso. If viewed as the assignee of the bank, he 
receives the assets to pay debts existing at the time of the assign- 
ment. He has no power to increase their amount by any act of 
omission or of commission. His agency is specific. The assign- 
ment is the law of his trust. The assets are transferred to him 
to pay debts, not to redeem bills. He has none of the franchises 
of the bank. He is not capable of committing a ¢ort by retro- 
action for his extinct assignors. The law which authorises the 
demand, contemplates a bank—it looks to those relations which 
exist between a bank and the public—none of which existed at 
the time this demand was made. The demand upon him was 
perfectly nugatory. 

But there is a still farther view of this subject. Mr. Carey is 
not only the assignee of tle bank, but the forfeiture ofits charter 
by order of the Legislature, and the affirmation, by law, of the 
assignment, made him the agent of the people, to take the assets 
of the bank which devolved upon them, and apply them to the 
payment of the debts of the incorporation. As agent of the 
State, or the people, he was not liable to this demand and forfeit- 
ure; and the plaintiff acquired no rights of any kind, by making 
the demand upon him. The law of 1843 puts him upon the foot- 
ing of a receiver, authorised to receive, on the part of the people, 
the assets and to apply them. As agent of the State, he could 
neither do, nor fail to do, any act which could increase the origi- 
nal liabilities of the Bank of Columbus. 

Upon this assignment let the judgment of the Court below be 
reversed, 
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No. 15.—Epwarp Carey, assignee, &c. plaintiff in error, ws. 
Danie, McDoveatp, defendant. 


[1.] The following paper, held by the Court to be negotiable, and the indor- 
ser liable, according to the Jaw merchant, on his indorsement thereon: 
“ Pranters’ & Mecuanics’ Bank or Cotumsvus, Ga. Jan. 29, 1842. 
“$3 987 74. 

“Gen. James C. Watson has deposited in this bank three thousand nine 
hundred and eighty-seven 74-100 dollars, which sum said bank will pay to 
him, or his order on this certificate, on the first day of January next. 

[Signed, ] M. ROBERTSON, Cashier. 

Indorsed, J.C. Watson, D. McDougald, M. Robertson.” 

[2.] The Act of 1837, making it penal ina bank to put any instrument in cir- 
culation, payable at a longer date than three days, applies to post notes only. 
L3.] The provision to be found in the various bank charters of this State, re- 
quiring all contracts whatever, to be signed by the President, and counter- 
signed by the Cashier, in order to bind the company, does not apply to 
such dealings and transactions as are usually and necessarily performed by 

the Cashier, or some other duly authorized agent of the institution. 


Assumpsit, &c. in Muscogee Superior Court. Decided by 
Judge ALExanDER, May Term, 1849. 


Edward Carey, as the assignee of the Bank of Columbus, 
brought suit against Daniel McDougald, as indorser upon the fol- 
lowing instrument: 

“ PLanters’ & Mecuanics’ Bank, Columbus, Ga. Jan. 29, 1842. 
“$3,987 74. 

“ Gen. James C. Watson has deposited in this bank three thou- 
sand nine hundred and eigity-seven 74-100 dollars, which sum 
said bank will pay to him, or his order on this certificate, on the 
first day of January next. 

[ Signed, | M. ROBERTSON, Cashier. 

“ Indorsed, J. C. Watson, D. McDougald, M. Robertson.” 

The defendant’s counsel demurred to plaintiff’s declaration, on 
the ground that the instrument declared on was not negotiable by 
indorsement, and that the defendant, therefore, was not liable on 
his alleged indorsement. 

The Court sustained the demurrer and dismissed the action, 
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and this decision has been brought before this Court to be re- 


viewed. 
W. Doveuerrty, for plaintiff in error. 


H. L. Bennine, for defendant. 


By the Court——Lumpk1n, J. delivering the opinion. 


[1.] The single question in this case is, whether or not the in- 
strument sued on be a negotiable paper? And we know of no 
better method of determining its character and qualities, than by 
subjecting it to the tests which have been furnished by standard 
authors upon the subject. Mr. Chitty, inhis great work on bills, 
says, that no formal set of words are essential to the validity of a 
promissory note or bill of exchange ; that it is sufficient, if it 
amount to a promise to pay money. (p. 524.) He furnishes, 
from the reported cases, a number of illustrations in support of 
the proposition in the text. I will cite a few of them. A note, 
promising to account with another or his order, for a certain 
sum, value received, is a valid note, though it contain no promise 
to pay. So, where the note, set forth in the declaration, was, “ I 
acknowledge myself indebted to A, £ , to be paid on demand, 
for value received,” was held to be good on demurrer. So, 
where a note was in this form, “ I do acknowledge that Sir A C 
has delivered to me all the bonds and notes, for which £400 were 
paid to him on account of Col. S; and that Sir A delivered to 
me Major G’s receipt and bill on me for £10, which £10 and 
£15 5s.a balance due to Sir A, I am still indebted and do pro- 
mise to pay.’ On demurrer, the note was adjudged to be good. 
So, a note in this form: ‘“ December, 1814, received of Messrs. 
D & C, £100, which I promise to pay on demand, with lawful 
interest,” is a good note. Jb. 

The paper sued on is in these words : 


“ Pranters’ & Mecnanics’ Bank, Columbus, Ga. Jan. 29, 1842. 
“$3,987 74. 

“Gen. James C. Watson has deposited in this bank, three 
thousand nine hundred and eighty-seven 74-100 dollars, which 
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sum said bank will pay to him, or his order on this certificate, on 
the first day of January next. 
[Signed, | M. ROBERTSON, Cashier. 

“ Indorsed, J. C. Watson, D. McDougald, M. Robertson.” 

We are unable to draw any distinction between the instrument 
before us, and those cited in the precedents, especially the two 
last. In view of the authorities then, we are of the opinion that 
this paper is negotiable, and, consequently, that the indorsement 
is sufficient to charge Daniel McDougald, the defendant. 

It is argued, however, that the indorsement is void, because 
the note itself is a nullity as against the Planters’ & Mechanics’ 
Bank. This may be true, and still it does not answer the ques- 
tion made in the bill of exceptions. If the note be good as 
against M. Robertson, the indorsement is sufficient to bind Mc- 
Dougald. If it was intended to be relied upon that this was not 
the note of the bank, but of the maker individually, the evidence 
should have been objected to as not supporting the averment in 
the declaration, which alleges it to be the note of the corpora- 
tion. 

But, admitting the case argued to be made by the pleadings, we 
maintain that this is the note of the bank. It is impugned on two 
grounds: 

1st. Because, by the charter of the Planters’ & Mechanics’ 
Bank, “The bills obligatory of the company, notes and all other 
contracts whatever, in behalf of said institution, are binding only 
provided the same be signed by the President, and countersigned 
by the Cashier of said corporation.” Prince, 127. 

[2.] 2dly. Because, by the Act of 1837, it is made unlawful 
for any bank, or any officer thereof, to issue or circulate any note, 
&c. which shall be payable at a greater length of time, or a long- 
er date than three days after the date thereof; anda penalty of 
one thousand dollars is imposed for every violation of the provi- 
sions of said Statute. Hotchkiss, 358. 

Although somewhat of a literalist in the interpretation of laws, 
I feel constrained to deviate in the present instance. The history 
of this Act is too fresh in the memory of all, not to know its ob- 
ject and meaning. It was designed to prevent the issuing and 
circulation of post notes. And as is not unfrequent with the Le- 
gislature, they exhaust the whole vocabulary of words applicable 
to every species of instrument, lest the true intent of the Act 
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should. be evaded. Mr. Hotchkiss, in his Digest, heads this sec- 
tion, “ Banks shall not issue post notes; and the Legislature 
adopted this construction, by approving of the “correctness and 
jfidelity’”” of the work. 

A striking instance of this mode of interpreting Statutes, is 
furnished in the decisions of the Supreme Court of the United 
States, upon that clause of the Constitution which declares, that 
“no State shall emit bills of credit.” The uniform language held 
by that tribunal is, that while in its enlarged and perhaps literal 
sense, the term “ bills of credit,” may comprehend any instru- 
ment by which a State engages to pay money at a future day, 
thus including a certificate given for money borrowed, yet this 
inhibition of the Constitution applies to bills of credit in a limited 
sense ; and that in order to restrict the interpretation of the term, 
recourse will be had to the history of this description of paper 
denominated bills of credit, and used to answer the purposes of 
circulation, before the adoption of the Constitution, in order to 
ascertain the mischief intended to be prevented. Craig et al. vs. 
The State of Missouri, 4 Peters,431. Briscoe et al. vs. The Bank 
of the Commonwealth of Kentucky, 11 Peters, 258. 

[3.] And upon the other objection, founded upon the charter, 
I do not know that we could do better here, than to repeat what 
was said by the Court, upon the same point, in the case of the 
Merchants’ Bank of Macon vs. the Central Bank of Georgia, 1 
Kelly, 418. That case was ably argued upon the-authorities, and 
deliberately decided, after the most mature consideration ; and al- 
though it has come up, incidentally, for review several times since, 
we have not felt it to be our duty to reverse or modify the opin- 
ion there expressed, which was, that this provision—that all con- 
tracts, whatever, in order to charge the company, must be signed 
by the President and countersigned by the Cashier, and which is 
found in most of the bank charters in this State—does not apply 
“to such contracts or engagements as occur in or are necessary 
to the ordinary business of the corporation usually performed by 
the Cashier, or some other officer or agent of the bank, such as 
drawing or indorsing bills of exchange, checks, drafts,” &c. 

To put the construction upon this provision, which is contended 
for, would put an end to all banking in Georgia. For the sweep- 
ing phraseology, all contracts whatever includes implied as well 
as express contracts. The banks in this State have never put 
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sum said bank will pay to him, or his order on this certifidate, on 
the first day of January next. 
[Signed, | M. ROBERTSON, Cashier. 

“ Indorsed, J. C. Watson, D. McDougald, M. Robertson.” 

We are unable to draw any distinction between the instrument 
before us, and those cited in the precedents, especially the two 
last. In view of the authorities then, we are of the opinion that 
this paper is negotiable, and, consequently, that the indorsement 
is sufficient to charge Daniel McDougald, the defendant. 

It is argued, however, that the indorsement is void, because 
the note itself is a nullity as against the Planters’ & Mechanics’ 
Bank. This may be true, and still it does not answer the ques- 
tion made in the bill of exceptions. If the note be good as 
against M. Robertson, the indorsement is sufficient to bind Mc- 
Dougald. If it was intended to be relied upon that this was not 
the note of the bank, but of the maker individually, the evidence 
should have been objected to as not supporting the averment in 
the declaration, which alleges it to be the note of the corpora- 
tion. 


But, admitting the case argued to be made by the pleadings, we 
maintain that this is the note of the bank. It is impugned on two 


grounds: 

1st. Because, by the charter of the Planters’ & Mechanics’ 
Bank, “The bills obligatory of the company, notes and all other 
contracts whatever, in behalf of said institution, are binding only 
provided the same be signed by the President, and countersigned 
by the Cashier of said corporation.” Prince, 127. 

[2.] 2dly. Because, by the Act of 1837, it is made unlawful 
for any bank, or any officer thereof, to issue or circulate any note, 
&c. which shall be payable at a greater length of time, or a long- 
er date than three days after the date thereof; and a penalty of 
ene thousand dollars is imposed for every violation of the provi- 
sions of said Statute. Hotchkiss, 358. 

Although somewhat of a literalist in the interpretation of laws, 
I feel constrained to deviate in the present instance. The history 
of this Act is too fresh in the memory of all, not to know its ob- 
ject and meaning. It was designed to prevent the issuing and 
circulation of post notes. And as is not unfrequent with the Le- 
gislature, they exhaust the whole vocabulary of words applicable 
to every species of instrument, lest the true intent of the Act 
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should.be evaded. Mr. Hotchkiss, in his Digest, heads this sec- 
tion, “ Banks shall not issue post notes; and the Legislature 
adopted this construction, by approving of the “correctness and 
fidelity” of the work. 

A striking instance of this mode of interpreting Statutes, is 
furnished in the decisions of the Supreme Court of the United 
States, upon that clause of the Constitution which declares, that 
“no State shall emit bills of credit.” The uniform language held 
by that tribunal is, that while in its enlarged and perhaps literal 
sense, the term “ bills of credit,’ may comprehend any instru- 
ment by which a State engages to pay money at a future day, 
thus including a certificate given for money borrowed, yet this 
inhibition of the Constitution applies to bills of credit ima limited 
sense ; and that in order to restrict the interpretation of the term, 
recourse will be had to the history of this description of paper 
denominated bills of credit, and used to answer the purposes of 
circulation, before the adoption of the Constitution, in order to 
ascertain the mischief intended to be prevented. Craig et al. vs. 
The State of Missouri, 4 Peters,431. Briscoe et al. vs. The Bank 
of the Commonwealth of Kentucky, 11 Peters, 258. 

[3.] And upon the other objection, founded upon the charter, 
I do not know that we could do better here, than to repeat what 
was said by the Court, upon the same point, in the case of the 
Merchants’ Bank of Macon vs. the Central Bank of Georgia, 1 
Kelly,418. That case was ably argued upon the-authorities, and 
deliberately decided, after the most mature consideration ; and al- 
though it has come up, incidentally, for review several times since, 
we have not felt it to be our duty to reverse or modify the opin- 
ion there expressed, which was, that this provision—that all con- 
tracts, whatever, in order to charge the company, must be signed 
by the President and countersigned by the Cashier, and which is 
found in most of the bank charters in this State—does not apply 
“to such contracts or engagements as occur in or are necessary 
to the ordinary business of the corporation usually performed by 
the Cashier, or some other officer or agent of the bank, such as 
drawing or indorsing bills of exchange, checks, drafts,” &c. 

To put the construction upon this provision, which is contended 
for, would put an end to all banking in Georgia. For the sweep- 
ing phraseology, all contracts whatever includes implied as well 
as express contracts. The banks in this State have never put 
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this interpretation upon their own powers. It has never been 


done by the commercial community ; nor indeed, by any one else. 
We are constrained, therefore, to conclude, that when the Legis- 
lature created the numerous bank charters in this State, they in- 
tended them, bona fide, to transact the ordinary business of bank- 
ing, aud that they clothed them with the usual] privileges and pow- 
ers for this purpose; and that they were not guilty of the 
absurdity and injustice of creating corporations, and in the same 
Act, to impose limitations and restrictions, which if carried out to 
the letter, would render them utterly powerless and inefficient. 
On the contrary, they intended, we doubt not, this prohibitory 
clause to apply to such contracts only, as are not ordinarily and 
necessarily connected with the duties, and intrusted to the exclu- 
sive management of the Cashier, or some other authorised agent 
of the bank. 

We are of the opinion, therefore, that the Court erred in sus- 
taining the demurrer, and its judgment is reversed and the cause 


remanded. 


No. 16.--Birpsoneé & Steves, plaintiffs in error, vs. Joan Brooks, 
defendant. 


{1.] Declarations, founded on the process of attachment, must be filed at the 
first term of the Court to which the attachment is made returnable. 


Attachment in Muscogee Inferior Court. Certtorari to the Su- 
perior Court. Decided by Judge Alexander, May Term, 1849. 


This was an attachment issued against Birdsong & Sledge, at 
the instance of Joab Brooks, returnable to the Inferior Court of 
Muscogee County. At the second term, after the attachment 
sued out, the defendants in attachment moved to dismiss the same 
on the ground that no declaration was filed at the first term, as 
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required by the Statute. A declaration had been filed previous 

to the making of the motion. 
The Inferior Court sustained the motion, and dismissed the at- 

tachment. 
Upon this decision a certiorari was prayed and sued out to the 

Superior Court of Muscogee, and upon hearing the return to the 

same, the Judge presiding reversed the decision of the Inferior 

Court. 
This judgment of reversal was excepted to by the defendants 

in attachment, and error has been assigned thereon. 











W. Doveunerty, for plaintiff in error. 






BENNING, representing A. G. Foster, for defendant. 







By the Court-—Wanrner, J. delivering the opinion. 





[1.] The only question in this case is, as to the construction to 
be given to the Act of 29th December, 1838, relative to the filing 
declarations, founded on the process of attachment. The Act of 
1838, declares that ‘declarations, founded on attachments, may 
be filed at the first term of the Court, to which the same shall be 
returned.” Hotchkiss, 553. The public interest requires that all 
suits in our Courts should be determined as speedily as possible, 
and the interest of the party, whose property is seized under the 
process of attachment, also requires that there should be no delay 
on the part of the plaintiff in the attachment, in filing his declara- 
tion founded thereon. The true rule for the construction of the 
word may in a Statute is, that when such Statute concerns the 
public interest, or affects the rights of third persons, then, the 
word may, shall be construed to mean must or shall. 5 Comyn’s 
Dig. top page, 330, title Parliament, letter R. 22. See Alderman 
Backnell’s case, 1 Vernon, 152. In establishing the rule of prac- 
tice upon the subject of filing declarations founded on attachment, 
we think the public interest, as well as the interest of the defend- 
ant in the attachment, requires that the declaration should be filed 
at the first term of the Court to which the attachment is made re- 
turnable, and that the word may, in the Act of 1838, ought to be 
held and construed as imperative on the plaintiff in attachment. 
Let the judgment of the Court below be reversed. 
12 
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No. 17.—Wituiam Doveuerty, plaintiff in error, vs. Joun Be- 
THUNE, assignee of the Chattahoochee Rail Road and Bank- 
ing Company, defendant in error. 


[1.] Inan action against an assignee of a bank, a plea.that there never was 
an assignment made to him, and a plea that he (the defendant) is not the 
assignee of the bank, are pleas to the action, and go to the merits. 


[2.] A party in a Court of Justice is not estopped to deny facts recited in 
an Act of the Legislature. So far as the facts recited in an Act are concern- 
ed, it is no law, and the Court is not bound to take judicial cognizance of it. 
The investigation of facts belongs to the judicial department of the Govern- 
ment. 

[3.] Where the rights of a party plaintiff depend upon the facts that an 
assignment was made by a bank to the defendant, and that the defendant is 
the assignee, he must prove them, notwithstanding they are recited in a 
public Act of the Legislature. 


Assumpsit, &c. in Muscogee Superior Court. Tried before 
Judge ALexanper, May Term, 1849. 


William Dougherty, the holder of bank notes of the Chatta- 
hoochee Rail Road and Banking Company, to the amount of 
$6,850, brought suit upon the same against John Bethune, as as- 
signee of the said company, and judgment by default was entered 
at the first term. . 

The defendant pleaded at the trial term, that he was not the 
assignee, as alleged in plaintiff’s declaration, and that the only as- 
signment under which defendant had ever consented to act as 
trustee, was made by the company to Van Leonard, William P. 
Yonge and this defendant. , 


The defendant farther pleaded, that there never was an assign- 
ment made by the said company, and recorded in the Clerk’s 
office of the Superior Court of Muscogee County, as is alleged 
in the Act of the Legislature of the State of Georgia, passed on 
the 23d December, 1843. 


The Act referred to provides, in the 1s¢ section, that the assign- 
ment made by the Chattahoochee Rail Road and Banking Com- 
pany to John Bethune, (among other assignments specified there- 
in,) “ which assignments conform to the Act of the last General 
Assembly, and are of record in the Clerk’s office of the Supe- 
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rior Court of Muscogee County, shall be taken, held and consider- 
ed valid for all purposes, both in Law and in Equity. 

Section 2 provides for the settlement of the debts due to and 
from the companies, by their respective assignees. 

Section 3 provides that the assignees shall, upon motion, be 
made parties to any suit pending, “and that they shall have full 
power to sue and be sued in their character as assignees, for any 
demand due to and from said banking institutions.” 

Section 4 provides that the assignees shall be subject to the 
same duties, responsibilities, pains and penalties as are provided 
for receivers in the Act of 1842. 

At the trial the plaintiff moved to strike out the pleas of de- 
fendant, and upon hearing argument, the Court sustained the 
motion as to that portion of the plea, alleging that the only as- 
signment under which the defendant ever consented to act as 
trustee, was made to him jointly with others, and overruled the 
motion as to the other pleas, to which last decision plaintiff ex- 
cepted. 

The plaintiff read his notes or bills in evidence to the Jury, and 
closed his case ; whereupon defendant’s counsel moved for a non- 
suit, on the ground that plaintiff was required to prove that John 
Bethune was assignee; which motion the Court sustained, and 
ordered a nonsuit. To this decision the plaintiff excepted. 


W. Doveuerty, for plaintiff in error. 
H. L. Benning, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


[1.] The pleas, 1st, that the defendant below was not the assignee 
of the bank, and 2d, that there never was such an assignment made 
to him by the bank, and recorded in the Clerk’s office of the Superior 
Court of Muscogee County, as is alleged in the Act of 1843, were 
demurred to, and the demurrer overruled. The plaintiff in error 
excepts to that decision, and insists that these are dilatory pleas, 
and ought to have been filed at the first term; that there being a 
judgment by default, and the default opened,the defendant is 
limited to pleas to the merits, and that these are not pleas to the 
merits; and farther, that they are negatived by the Act of 1843, 
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which declares that there was such an assignment as plaintiff sets 
forth, and that defendant is the assignee, and therefore they ought 
to be stricken. These are pleas to the action. They go to the 
merits. They deny that plaintiff has any right of action against 
the defendant. If they are true, (and the demurrer admits their 
truth,) then the plaintiff is not entitled to his action. The plain- 
tiff seeks to charge the defendant as assignee of the bank. Now, 
if there never was an assignment to the defendant—if he is 
not an assignee—how can the plaintiff have an action against him 
at all? How could the defendant, if the pleas are true, give to 
plaintiff a better form of action? He could have no action what- 
ever against this defendant, as assignee. 

The last reason given in support of the demurrer, to wit, that 
the truth of the pleas is negatived by the Act of 1843, will be 
more appropriately considered under the last assignment. The 
pleas being retained, the plaintiff proceeded, and introducing his 
notes, closed his case; whereupon the defendant moved for a 
nonsuit, on the ground that the plaintiff had not proven that the 
defendant was the assignee of the bank. The Court sustained 
the motion, and that decision is assigned for error. 

The plaintiff in error contends that he was not bound to prove 
that defendant was the assignee, because that fact is declared in 
the Act of the Legislature of 1843, and the Court was bound to 
take judicial cognizance of that Act. 

[2.] The Act of 1843 recites that the bank had made an assign- 
ment to John Bethune, the defendant ; affirms that assignment, and 
declares that he shall proceed to collect the assets ; shall be suable, 
and shall have power to sue; and farther, shall be subject to the 
same duties, responsibilities, pains and penalties as are provided 
for receivers under the previous Act of 1842. (See Act 23d Dec. 
1843.) Courts are bound to take cognizance of all public Acts 
of the Legislature; they need not be pleaded or proven. The 
Act of 1843, so far as it is a law, the Court was bound to know. 
It affirms the assignment, which it states has been made; it defines 
the duties of the assignee, and declares his responsibilities ; it 
places him upon the footing of receivers under the Act of 1842, 
and it is conclusive as to all legal rights which may exist under 
its provisions. But so far as it recites facts, it is not a law, and 
the Courts are not bound to recognise it as such. The Legisla- 
ture has no power to legislate the truth of facts. Whether facts 
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upon which rights depend, are true or false, is an inquiry for the 
Courts to make, under legal forms; it belongs to the judicial de- 
partment of the Government. By the Constitution the legislative 
and judicial departments are distiuct. A citizen is not estopped 
to deny, in the Courts of the country, any mere fact which the 
Legislature may choose to recite. If he was, the Government 
would be a despotism, and the Legislature might be a tyrant. 
The defendant here pleads that there never was such an assign- 
ment as is alleged in the Act of 1843. He is not estopped by 
that Act to deny the fact of assignment. 

[3.] The plaintiff can take nothing by the recital of that fact in 
the Act, when an issue is made on it. The plaintiff must prove 
it, Itisa part of his case. So, also, the defendant denies by his 
plea, that he is an assignee. He is not made such by the recital 
in the Act that he has been appointed assignee. It may be true 
that he was appointed assignee by the bank; yet he may have dis- 
claimed—he may not have accepted. Both the appointment and 
an acceptance of the trust, are necessary to constitute him as- 
signee. Both are issuable facts. The Legislature cannot make a 
citizen an officer against his consent. 


The plea that defendant never was the assignee, is analagous 
to the plea of xe unques executor, which casts the onus on the 


plaintiff. 
Let the judgment below be affirmed. 


No. 18.—Fariso Carter and another, executors of Greorce 
W. Murray, deceased, plaintiffs in error, vs. Danten McDov- 
GALD, and MANSFIELD ToRRANCE, administrator de bonis non of 
James C. Watson, defendants in error. 


[1.] Where a bill in Equity is amended by the complainant at the first 
term, and served within two months thereafter, defendant cannot excuse 
himself from complying with the usual rule, on the ground of this amend- 
ment; more especially as to the original bill. Whether or not a sufficient 
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time has elapsed from the service of the amendment, to require an answer 
to that at the succeeding term, is a question for the sound discretion of the 
Court, where the order allowing the amendment does not specify the time 
within which it shall be answered. 

{2.] Where formal parties to a bill residing without the jurisdiction of the 
Court, against whom no decree is prayed, have not been served personally, 
or by publication, the cause may still proceed against the real parties who 


are served, 


In Equity, in Muscogee Superior Court. Before Judge At- 
EXANDER, May Term, 1849. 


James C. Watson died testate in possession of a large estate, 
and John H. Watson and Benjamin W. Walker qualified as his 
executors. Subsequently these executors were removed for mis- 
conduct by the proper Court, and Mansfield Torrance appoint- 
ed administrator de bonis non. 

Farish Carter and Michael H. Kenan, executors of George 
W. Murray, deceased, a large judgment creditor of James C. 
Watson, deceased, filed their bill against Mansfield Torrance, ad- 
ministrator de bonis non, John H. Watson and Benjamin W. 
Walker, the removed executors, who were alleged to reside with- 
out the jurisdiction of the Court, and Daniel McDougald, charg- 
ing that, shortly after the qualification of the executors, by a 
fraudulent collusion between them and Daniel McDougald, the 
whole estate of James C. Watson was assigned over and trans- 
ferred to Daniel McDougald, for the purpose of defrauding the 


creditors of Watson; that the executors, in pursuance of this 


fraudulent combination, made no inventory or returns ; and being 
insolvent at the time, were unable to respond to the creditors. 
The bill prayed that McDougald might be compelled to pay over 
the amount due the complainant out of the assets in his hands. 
The bill prayed a subpeena against John H. Watson and Benja- 
min W. Walker, but prayed no decree against them. McDou- 
gald and Torrance were served thirty days before the return 
term of the bill; but no return of service on Watson or Walker, 
either personally or by publication. 

At November Term, 1848—the return term of the bill—the 
Court, on the application of the complainant, allowed an amend- 
ment to the bill charging other material facts, “unless cause be 
shown to the contrary at the next term,” a copy of which order 
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was required to be served on the defendants within thirty days 
from the adjournment of the Court. 

At the same term the Court granted the ‘usual rule,” that the 
defendants plead, answer or demur—not demurring alone—on or 
before the first day of the next term. 

A copy of the amendment was served on defendants, McDou- 
gald and Torrance, on 24th January, 1849. 

Torrance filed his answer to the bill and amendment; but Mc- 
Dougald having failed to plead, answer or demur, the counsel for 
complainant, atthe May Term, 1849, moved the Court to take 
the bill pro confesso as to him. 

Which motion the Court refused to grant, and complainant 
excepted. 

The counsel for McDougald then moved the Court to rescind ‘ 
the “usual rule” granted at the previous term of the Court, 
which motion the Court granted, and counsel for complainant 
excepted. ‘ 

The counsel for complainant then, on motion, amended his bilh 
by striking out Watson and Walker as parties, and moved the 
Court to take the bill pro confesso as to McDougald. 

Which motion the Court refused to grant, and complainant ex- 
cepted. 


W. Doveuerty, for plaintiff in error. 


Bennine, for defendant. 


I. 1st. A cause in Equity is not commenced until all the parties 
have been served with subpeena, or other process, requiring ap- 
pearance 1 Dan’l Ch. Pr. 554. Prince, 447. 

2d. An original bill, by amendment, becomes a zew bill, to which 
the defendant may make all defences which he could have made, 
or did make to the original bill. 1 Dan’l Ch. Pr. 508,’9. 550. 

3d. There is no law which requires Courts of Equity to grant 
such orders nisi to take bills for confessed, as that granted and 
revoked by the Court in this case. Prince, 447. Rules of Court. 

4th. On all these accounts the order zisi might well be revoked, 
and the motion to make it absolute, of course, refused. 

II. The bill having, for the second time, been amended at June 
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Term, 1849, a motion to take it for confessed at the same term, 
was not even inorder. 1 Dan’l Ch. Pr. 550, 519. 


By the Court—Lumpxtn, J. delivering the opinion. 


A bill was filed by the executors of George Murray, deceased, 
as creditors of James C. Watson, deceased, for the purpose of 
subjecting to the payment of their debt certain property in the 
hands of Daniel McDougald. It charges the death of Watson; 
the appointment and qualification of John H. Watson and Benja- 
min W. Walkeras executors; collusion between the executors 
ande McDougald, by which McDougald fraudulently possessed 
himself of a large amount of the assets, leaving the debts unpaid; 
’ that the said executors were removed by order of the Court of 
Ordinary, and Mansfield Torrance appointed administrator de 
bonis non, with the will annexed, in their place. It also charges 
the insolvency of the executors, and that they both reside out of 
the State. It prays that the executors may answer, and that pro- 
cess may be had against them; and that McDougald be decreed 
to account for the property which he has got into his hands. The 
bill was made returnable to the November Term, 1848, of the 
Superior Court of Muscogee County, and Torrance and McDou- 
gald were regularly served. At that term the usual rule was 
taken against the parties served. Likewise leave was obtained to 
amend the bill. The amendment was made and served the Jan- 
uary ensuing. At May Term, 1849, Torrance having answered 
the bill, and McDougald failing to plead, answer or demur, com- 
plainant’s solicitor moved the Court to take the bill as confessed 
against him ; but this the Court refused to grant, and on applica- 
tion, rescinded the order at the preceding term, requiring an an- 
swer at this, as having been prematurely and improvidently al- 
lowed: 1st. Because a substantial amendment had been made to 
the bill intermediate the November Term, 1848, and the May 
Term, 1849; and secondly, because John H. Watson and Benja- 
min W. Walker, against whom process had been prayed, had not 
been served. 

Other points were raised in the record. We shall confine our 
discussion to the judgment of the Court upon these two grounds. 

[1.] Was the amendment made to the bill after the appearance 
term, a sufficient reason for not complying with the order to 
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answer at that term? We think not. Nor could it be good cause 
for annulling that order, as having been unwittingly granted. If 
the order was proper at the time, how could the subsequent act 
of the complainants, in amending the bill, relate back and make it 
otherwise ? When permission was given to amend the bill, the 
time for serving the amendment was specified ; and the time for 
pleading, answering or demurring to the amendment when made, 
should have been also. But this was not done. The only inqui- 
ry, then is, did a reasonable time elapse for that purpose? It was 
four months. We forbear, however, to express any opinion as to 
this matter. Had the question been made as to further time re- 
specting the amendment, the Court might have given any direc- 
tion it pleased to it, and we should not have undertaken to control 
its discretion. But ought the original bill to have been answered, 
as the defendants were ruled to do, six months previously? And, 
in default, were the complainants entitled to an interlocutory de- 
cree? We think the Court erred in holding that they were not, 
and still more, in maintaining that an amendment, made after the 
November Term, 1848, to which the bill was returnable, was 
good ground for setting aside the usual rule awarded at that 
time. 

[2.] As tothe want of service of the non-resident defendants, 
we see no serious difficulty upon this subject. Watson and Walk- 
er are mere formal, and not necessary parties. No decree is 
prayed against them; and the want of service of mere for- 
mal parties will not prevent the Court from proceeding to a 
decree upon the merits of the case between the parties actually 
before the Court, who have the real and substantial interest in 
the controversy, whenever it can be done without prejudice to 
the rights of others. And it is a fixed principle with the Courts 
in this country to dispense, if consistently with the merits of the 
case, it can possibly be done, with all parties over whom the 
Court would not possess jurisdiction. 

This sometimes cannot be done; asif a bill were brought by 
one partner against several other co-partners, one of whom was 
out of the jurisdiction, praying for an account and dissolution of 
the partnership. Here the absent partner would be an indispen- 
sable party, since he has a distinct and independent interest, 
which would be affected by the decree. In all such cases service 
would have to be performed by publicatiun. Nor could the cause 
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proceed to a hearing until this was done. And in all such cases 
the appearance term of the bill would be that after which service 
was perfected on all the defendants; for among other privileges 
growing out of their unity of interest, would be the right to con- 
cert as to the line of defence to be pursued. Such, however, is 
not the case before us. Here, not only is no decree asked against 
these absent defendants, but they are mere passive lookers on of 
the proceeding. In no event have they any active part to per- 
form in the execution of the decree which may be rendered. 
Their rights, at most, are incidental merely to those of the parties 
before the Court. A complete decree may be obtained without 
them ; therefore they may be dispensed with. 

And yet it is no misjoinder to make them defendants. It is 
usual, says Judge Story, to add in the bill the name of the person 
out of the jurisdiction of the Court, so far as may be necessary 
to connect his case with that of the other parties. But in such a 
case the bill should not only allege that the person is out of the 
jurisdiction, but it should go on to pray process against him, so 
that he may be made amenable to the process of the Court, should 
he come within its jurjsdiction. And one reason for this is, that 
the absent person may have an opportunity of appearing to the 
suit, and taking such a course in it as he may deem to be for his 
advantage. And if in fact he should become so amenable, pend- 
ing the suit, he ought to be brought before the Court, either by 
process issuing against him, if process shall have been prayed 
against him; and if not, by amending the bill for that purpose, if 
the state of the proceedings will admit of such an amendment ; 
or by a supplemental bill, if the state of the proceedings will not 
so admit. 

Thus it will be perceived that the draftsman of this bill has 
framed it in strict accordance with the rules in Chancery; and 
the error of the Court consists in supposing that, because made 
parties, the cause could not proceed until they were served, 
whereas there is nothing in the transaction itself, or in their con- 
nection with the co-defendants, which required the proceedings 
to be stayed for this purpose, or which justified McDougald in 
refusing to make his defence until this was done. 

Let the judgment be reversed, and the cause be remanded. 
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No. 19.—Epwarp Carey, assignee of the Bank of Columbus, 
plaintiff in error, vs. Kirruran C. Ector, administratrix of 
Wiutey B. Ecror, deceased, and others, defendants. 


[1.] An application by a defendant to file a supplemental answer in Chancery, 
will be narrowly and closely inspected ; and to authorise the Court to allow 
it, a just and necessary case must be clearly made out. 

The application to the Court for leave to file a supplemental answer, on the 
ground of a mistake in fact, or surprise, must be accompanied with an affi- 
davit, in which the defendant must swear that when he put in his original 
answer he did not know the facts or circumstances upon which he applies, 
or any other circumstances upon which he ought to have stated the facts oth- 
erwise; or that when he swore to his original answer, he meant to swear 
in the sense which he now desires to be at liberty to swear to it. 


In Equity, in Muscogee Superior Court, before Judge AtEx- 
ANDER, May Term, 1849. 


Edward Carey, as the assignee of the Bank of Columbus, filed 
a bill against Kitturah C. Ector, administratrix of Wiley B. Ec- 


tor, deceased, and others, stockholders in the Planters’ & Me- 
chanics’ Bank of Columbus, to recover from each of them, under 
the provision of the charter of the bank, their proportion or pro 
rata share of a judgment recovered by the Bank of Columbus 
against the Planters’ & Mechanics’ Bank for $50,000, founded up- 
on that amount of the bank bills issued by said bank. 

On the 15th June, 1849, the answer of Kitturah C. Ector, ad- 
ministratrix, &c. was filed, and immediately upon the filing there- 
of, her counsel moved the Court for leave to file an amendment to 
the answer. This application was based upon the statement of 
counsel to this effect: “ That said Kitturah C. was a female resi- 
ding in the State of Mississippi, having removed there since the 
filing of this bill, and a short time after making out the answer 
filed; that the counsel did not think, that of her own knowledge, 
she knew but little or any thing of the facts set forth in the pro- 
posed amendment; and that the counsel knew as much about the 
facts sought to be introduced by amendment upon the filing of the 
original answer, as they did at the time of the application, except 
that since the time of writing the original answer, they have dis- 
covered that John Banks, a co-defendant, owned a greater num- 
ber of shares than he had been sued for; and that when the an- 
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swer was written out, they supposed that John Banks had not 
been sued at all, in which they found themselves mistaken.” 

Whereupon the Court granted the motion to amend, and pass- 
ed the following order : 

‘Tt is on motion, ordered, that Kitturah C. Ector, administra- 
trix, &c. have leave to file an amended answer to said bill within 
sixty days from the adjournment of the Court,” &c. 

To this ruling and decision, counsel for complainant excepted. 


. 


W. Doveuerry, for plaintiff in error. 
Jas. Jounson, for defendant in error. 
By the Court——Warner, J. delivering the opinion. 


The error assigned to the decision of the Court below is, the 
allowing the defendant to amend her answer upon the showing 
made for that purpose. 

[1.] The rule in regard to the amendment of a sworn answer 
in Chancery, is remarkably stringent. Where, however, there 
has been a clear mistake of a fact, the defendant must move to 
put in a supplemental answer, and accompany his motion with an 
affidavit, in which he must swear, that when he put in the original 
answer, he did not know the facts or circumstances upon which 
he applies, or any other circumstances upon which he ought to 
have stated the facts otherwise; or that when he swore to his 
original answer, he meant to swear, in the sense which he now 
desires to be at liberty to swear to it. 2 Maddock’s Chan. Prac- 
tice, 376. Wells vs. Wood, 10 Vesey, 401. Linsey vs. Wilson, 
1 Vesey §& Beame, 149. Bowen vs. Cross, 4 John. Ch. Rep. 375. 
Martin vs. Anderson, 5 Georgia Rep. 390. 

The bill which the defendant answered, was filed against her, 
John Banks and others. Not to know who were her co-defend- 
ants in the bill which she was answering, betrays gross negligence 
on her part, or that of her solicitors. All the facts incorporated 
in the proposed supplemental answer, were as well known to the 
defendant’s solicitors when they drew her answer, as at the time 
of the application, “except that since the writing out of said ori- 
ginal answer, they have discovered that John Banks owned a great- 
er number of shares than he has been sued for.”” The statement of 
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the defendant’s solicitors is, that the defendant “of her own knowl- 
edge, knows but little, or anything, of the facts set forth in the pro- 
posed amendment;” that little, however, may be the very matter 
proposed by the amendment, which her solicitors say they did not 
know. In any event, her affidavit to the point would have been 
much more satisfactory. In Wells vs. Wood, Lord Eldon said, “A 
defendant making this application, must make out such a case, that 
it shall appear due to general justice to permit the issue to be alter- 
ed.”’ 10 Vesey,401. In Bowen vs. Cross, 4 John. Ch. Rep. 377, Chan- 
cellor Kent said, “there can be no doubt that the application 
ought to be narrowly and closely inspected, and a just and necessary 
case clearly made out.” So far from the defendant having made 
out a just and necessary case for the exercise of the discretion of 
the Court in favor of the proposed amendment of her answer, 
no other object can be accomplished by allowing it, that we can 
discover, than to prejudice the complainant by delay. To allow 
a defendant to amend her answer in the particular proposed, and 
upon the showing made for that purpose, would be, in our judg- 
ment, to establish a most mischievous practice; therefore we feel 
constrained to control the discretion of the Court below in allow- 
ing it. 
Let the judgment of the Court below be reversed. 


No. 20.—Witu1am Brooks, plaintiff in error, vs. Toe Water 
Lor Company or Cotumsus, defendants. 


[{1.] Inan action by the vendor, on acovenant made by the purchaser in the 
deed, the assignees of the purchaser cannot be joined with the purchaser as 
parties defendants. 

[2.] Dilatory pleas, when demurred to, are to be heard and decided upon at 
the first term of the Court. 


Covenant, in Muscogee Superior Court. Demurrer to Plea. 
Decided by Judge ALexanper, May Term, 1849. 





102 SUPREME COURT OF GEORGIA. 


Brooks vs. Water Lot Company of Columbus. 








The Water Lot Company of the City of Columbus conveyed 
to William Brooks, a certain lot of land, lying in the City of Co- 
lumbus, adjoining their canal or reservoir, with certain water pri- 
vileges, which conveyance was subject to the following condi- 
tions, to wit: that “ Brooks, his heirs and assigns, should be con- 
fined and restricted to the privilege of erecting and running a 
saw-mill or saw-mills, on said lot; and farther, that said lot or pot- 
tion of ground should be entitled to no part or portion of the wa- 
ter commanded by said canal orreservoir ; but that the said Wm. 
Brooks, his heirs and assigns, should be entitled to use, for driving 
said saw-mill or saw-mills, such part or portion as he or they 
might think proper, of the water belonging and appertaining to 
lot No. 15, which he had purchased.” Lot No. 15 joined the ca- 
nal or reservoir, also. 

To the November Term, 1848, of the Superior Court of Mus- 
cogee County, the Water Lot Company brought their action for 
a breach of this covenant on the part of Brooks, alleging that he 
had erected a large wooden building, three stories high—the two 


upper stories being utterly useless for a saw-mill—and in which 


Brooks had placed a great variety of machinery—turning lathes, 
machinery for manufacturing window blinds and sash; for man- 
ufacturing doors, tables, &c.; for planing plank, with a variety 
of circular saws, constituting no part of a saw-mill, &c. 

At the appearance term of this suit, the defendant filed a plea 
in abatement, alleging, that on the 3d October, 1848, he conveyed 
one moiety of the said lot to John G. Winter; and that he 
(Brooks) has not alone, but in connection with Winter, erected 
the building described, and placed therein the machinery com- 
plained of; and, also, that George W. Winter, George F. Drew 
and Noah Moody, were each partially interested in this machine- 
ry; and of this he prayed judgment. 

At the same term, plaintiff’s counsel demurred to this plea ; to 
the hearing of which demurrer defendant’s counsel objected, on 
the ground that the same could not be heard at that term. The 
Court overruled the objection, and defendant excepted. 

Upon hearing the demurrer, the Court adjudged the pleas in- 
sufficient. To which ruling defendant excepted. And on these 
exceptions error has been assigned. 


W. Doveuerty, for plaintiff in error. 





AMERICUS, JULY TERM, 1849. 


Brooks vs. Water Lot Company of Columbus. 








Bennina and Wetporn, for defendant. 


By the Court——Nispet, J. delivering the opinion. 


[1.] The action was brought in this case by the plaintiffs below, 
on a covenant by the defendant, in plaintiff’s deed to him. The 
covenant was, that he would use the land only for a specified pur- 
pose. The breach assigned is, that he had constructed upon it 
machinery contrary to hisstipulations. The defendant pleaded that 
he had sold one-half of the land to others, and that they ought to 
be united in the action. Upon demurrer, this plea was rightfully 
held insufficient. Between the plaintiff and the defendant, (the 
original covenantor,) there is privity of contract. The covenant, 
as to the defendant, is personal. Between the assignees of the 
defendant and the plaintiff there is privity of estate. The cove- 
nant of the defendant.runs with the land, and the assignees are li- 
able to the plaintiff, but according to different principles. They 
and the defendant are not jointly liable to the plaintiff—their 
rights of defence are different. They are liable in respect of the 
land with which the covenant runs, and only according to the 
truth of the case, their liability may be apportioned. Being pur- 
chasers of only a moiety of the land, they are liable to that ex- 
tent only. Not so with the original covenantor, for by his con- 
tract he is liable to the whole extent of the injury sustained. 
Hare vs. Cator, 2 Cowp. 766. 2 East, 575. 4 Kent, 473, note. 
Stra. 1221. 3 Burrow, 1271. 9 Cowen, 88. 2 Greenleaf’s Ev. 
§239. 1 Doug. 182. 1 East, 502. 5 Coke, 17, 6. 3 Ibid. 22. 
17 Wend. 136. 5 Reps. 24,a. 4 B. & A. 266. 1 Chitty’s 
Plead. 107. 

[2.] This was a plea in abatement, and being demurred to at 
the first term, was ruled oat. It is complained that such a plea 
cannot be heard and determined at the first term. We think it 
can. Itis dilatory and goes not to the merits; for that reason it 
must be filed, and if demurred to, may be, and regularly ought 
to be decided at the first term. 

Let the judgment be affirmed. 
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No. 21—Hampron S. Smrru, plaintiff in error, vs. James R. 
Picket, defendant. 


[1.] The storing of cotton with a warehouse-man, is acontract of bailment, 
and the receipt is the mere evidence thereof. Where a warehouse-man 
gives a receipt for cotton stored by A, in which he promises to deliver the 
cotton to A, orthe bearer of the receipt, and is subsequently served with 
summons of garnishment by a creditor of A: Held, that he is not relieved 
from liability, by the delivery of the cotton to the holder of the receipt, to 
whom it was transferred alter the service of the garnishment. 


Garnishment, on appeal, in Muscogee Superior Court. Deci- 
ded by Judge ALexanperR, May Term, 1849. 


James R. Picket sued out an attachment against John Hard- 
wick, returnable to the Inferior Court of Muscogee County, and 
caused a summons of garnishment to be served upon Hampton 
S. Smith. Smith made return, that before the serving of the sum- 
mons of garnishment, John Hardwick had stored in the ware- 
house of H. 8. Smith & Co. (of which firm he, Smith, was a part- 
ner,) five bales of cotton, and received from the firm a receipt for 
the same, which entitled the holder to ‘receive the cotton; that 
this receipt had been transferred to one William J. Ridgell, who 
presented the same, subsequent to the service of the summons, 
and demanded the cotton, which had been delivered to him. 

This return was traversed, andan appeal, by consent of parties, 
was entered tothe Superior Court upon the issue made. 

On the trial in the Superior Court, Picket proved by Ridgell, 
that he purchased the cotton subsequent to the service of the 
summons of garnishment. 

Counsel for Smith proposed to prove by Ridgell, that it was 
the uniform custom of the warehouse-men in the City of Colum- 
bus to give negotiable receipts, and treat them as entitling the 
holder to demand and receive the cotton; but the counsel, admit- 
ting that Hardwick was the holder of the receipt at the time of 
the service of garnishment, the Court ruled out the testimony ; 
and this decision is alleged to be erroneous. 


W. Doveuerry, for plaintiff in error. 


Jas. Jounson, for defendant. 
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By the Court—Luvumrkxin, J. delivering the opinion. 


[1.] We think the Court was right in holding Smith liable upon 
the garnishment. This was a contract of bailment merely, evi- 
denced by the receipt; and the bailor having been garnisheed 
before the cotton was sold by the bailee, he became responsible 
to the creditor of Hardwick upon the summons, and delivered 
over the property in his own wrong. 

Let the judgment be affirmed. 





No. 22.—Joun J. Woopson, plaintiff in error, vs. James Law, 
defendant. 


{1.] The plaintiff, in an action of trover, will be allowed to amend his decla- 
ration, by changing the christian name of the plaintiff from William to 
James, where it manifestly appears to the Court such amendment will be in 
furtherance of justice. 


Trover, &c. in Muscogee Superior Court. Motion to amend. 
Decided by Judge ALExanpvER, May Term, 1849. 


Suit was instituted in the name of William Law against Wood- 
son, for the recovery of anegro slave. There was an appeal by 
consent, and on the case being called on the appeal, counsel for 
plaintiff moved the Court to amend the pleadings by changing 
the name of William to James ; the counsel stating in his place— 
affidavit being waived—that Jumes Law was his client, and by 
mistake he brought the action in the name of William Law; and 
that if he should be compelled to take a nonsuit, the right of ac- 
tion would be barred by the Statute of Limitations. 

The Court allowed the amendment, and defendant excepted. 


VoL. vim. 14 
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James Jounson, for plaintiff in error, cited— 

1 Cowen, 37. 8 Eng. Com. Law, 272. 

W. Doveuerry, for defendant in error. 

By the Court—W arner, J. delivering the opinion. 


[1.] The ground of error alleged to the decision of the Court 
below, in this case is, that the plaintiff below was permitted to 
amend his declaration, by changing the christian name of the plain- 
tiff from William to James Law. On the application to amend the 
declaration, it was judicially made to appear to the Court by the 
plaintiffs attorney, that James Law was his client, and that by 
mistake, he brought the action in the name of William Law ; and 
that, if nonsuited by the Court, the plaintiff’s right of action 
would be barred by the Statute of Limitations. 

The Act of 1818, respecting amendments, is very broad and 
comprehensive in its terms, and ought, in our judgment, when 
invoked for the furtherance of justice, to receive a liberal con- 
struction. Prince, 442. Martin vs. Phillips, 4 Georgia Rep. 
203. Taylor vs. Lyon, 15 Eng. Com. Law Rep. 461. Brace vs. 
Benson, 10 Wendell’s Rep. 213. The amendment in this case was 
allowed under the provisions and restrictions of the 54th Com- 
mon Law rule of practice. Hotchkiss, 950. The application to 
amend the plaintift’s declaration was made in furtherance of jus- 
tice, and we will not control the discretion of the Court below, in 
allowing it. 

Let the judgment of the Court below be affirmed. 
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No. 23.—Rosert H. Green, ex’r, &c. plaintiff in error, vs. Pg- 
TER McLaren, defendant. 


[1.] A defendant in Equity is notrequired to answer at the term to which the 
bill is returned. The words, nezt Court, in the Act of 1799, construed to 
mean the next Court after that to which the bill is returned. 


In Equity, in Muscogee Superior Court, May Term, 1849, 


A bill in Equity was filed by the plaintiff in error against the 
defendant in error, the charges of which are not necessary to be 
stated. 

At the first term to which the bill was returnable, the counsel 
for complainant having made it appear to the Court, that the bill 
had been served more than thirty days before the Court, and the 
subpoena issued more than thirty days, returnable to this term, 
and that the defendant did not appear, plead, answer or submit 
any motion in said cause, moved the Court for leave to enter a de- 
cree “pro confesso.” The Court overruled the motion, and com- 
plainant excepted. 

The complainant then moved the Court for an attachment 
against the defendant to compel an answer. The Court overrul- 
ed the motion, and defendant excepted. 


Jas. Jounson, for plaintiff in error. 
BENNING, representing H. Hoxt, was stopped by the Court. 
By the Court——Niszet, J. delivering the opinion. 


[1.] The question here is, whether a party defendant, the bill be- 
ing duly served thirty days before the Court, is compelled to an- 
swer at the term to which itis returned. The complainant moved, 
in the Court below, at the first term, the defendant failing to ap- 
pear, plead, answer or make any motion to the Court, to take his 
bill, pro confesso, and the Court refusing his motion, he then moved 
for an attachment to compel the defendant to answer, which mo- 
tion the Court also refused. To both of which decisions he except- 
ed. The question depends upon a construction of the Act of 1799. 
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That Act provides, that proceedings in Equity shall be by bill, 
and such other proceedings as are usual in such cases, until the 
setting down of the cause for trial, and that the Courts shall order 
the proceedings in such manner as that the same shall be ready 
for trial, at the farthest, at the third term from the filing of such 
bill inclusive, unless very special cause be shown to induce the 
Court to continue the same, which shall not extend to more than 
four terms, and that all bills shall be read, &c. “and a copy there- 
of served on the opposite party at least thirty days before the fil- 
ing of such bill in Court; and the party against whom such bill 
shall be filed, shall appear and answer to the sameat the next Court, 
and if he or she or they shall fail to do so, the facts in said bill 
shall be taken, pro confesso, and th: Court may proceed as to jus- 
tice shall appertain.”” Prince, 447. 

Upon failure to appear and answer, the bill is to be taken pro 
confesso. When is the defendant to appear and answer? He is 
required to appear and answer at the next Court after the filing of 
the bill. The inquiry is, whether the next Court is the first or 
second term? and that depends upon the time when a billis filed. 
It is contended that it is filed when the copy and subpeena is serv- 
ed, and, therefore, the next term, referred to in the Statute, is the 
first term after the service. The inquiry is pertinently put, why 
give thirty days’ notice before the first term, if, at that term, 
nothing is required of him? The thirty days are given, it is 
said, that the defendant may get ready for trial—prepare his an- 
swer. It is also argued, that the time allowed is quite long enough, 
particularly as the defendant is put in possession of the whole 
case by the copy which is served onhim. This reasoning, how- 
ever, is not strong enough to prevail against the received con- 
struction. What is meant by the passage, filing the bill, under 
this Statute, may be ascertained by the connection in which it is 
used in this passage, to wit: “ and a copy thereof served on the 
opposite party at least thirty days before the filing of ‘such bill in 
Court.’ It seems that the bill must be filed iz Court, at a term 
that is, and that the service must be thirty days defore that is done. 
This seems to indicate that the filing of the bill is the return of 
the original bill at Court, into the office of the Court, with the 
Sheriff’s entry thereon. This passage clearly negatives the con- 
struction of the plaintiff in error, for the service cannot be the 
filing, since the service is before the filing. The word nezt, im- 
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ports something which has preceded it. Next Court, implies a 
precedent Court, and if so, the xext Court is the second Court. 
That the answering term is the second term, is implied also in 
this, that three terms are given to prepare the pleadings for trial. 
The Court is directed so to order the proceedings as that the 
cause Shall be ready for trial, at the farthest, at the third term 
from the filing of the bill inclusive. The word inclusive is awk- 
wardly connected, but the passage obviously means three terms, 
including the term at which the bill is filed. The idea of the Le- 
gislature was to give one term (the first) for appearance, one to 
answer, and the third for trial. Such has been the construction 
put upon the Act of 1799, since its passage—if not so long, cer- 
tainly for many years. Whether the answering term be the first 
or second term, the rule of Court appears to conflict with the 
Statute. If the defendant is required by the Act to answer at 
the first term, then the rule enlarges the time—if, at the second 
term, then the rule restricts it. The rule of Court, called the usu- 
al rule, is taken at the first term, and is that the defendant plead, 
answer and demur, not demurring alone, within four months. 
We are not convinced at all, that the construction given for so 
long atime to the Act,is wrong. I think it right. Ifwe thought 
it was wrong, we would scarcely be willing to interfere with a 
practice almost coeval with the Act. Thinking, then, that by law 
a defendant is not required to answer at the first term, the com- 
plainant was not entitled to either of his motions. Nor do we 
think it advisable that the usual rule should be altered. The 
practice under it is convenient, and has been aequiesced in for 
many years. If any alteration is desirable, either in the law or 
the practice, the Legislature will no doubt make it. 
Let the judgment below be affirmed. 
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No. 24.—Georce Hargraves, plaintiff in error, vs. Ferrx Lewis, 
defendant in error. ; 


[1.] After a judgment of severance, either party may sue out a writ of error 
without joining the other. 

[2.] Where a decree, sought to be reviewed, appears on the record to have 
been entered upon a voluntary settlement of the parties, a bill of review 
will not lie, although the original decree be irregular. 

[3.] A bill of review will not be entertained where it would be unjust and 
unconscientious to disturb the first decree, or where the same result would 
inevitably take place on a re-hearing. 

[4.] An examination into the relative powers and province of the Court and 
Jury in Equity causes, under the Constitution and Laws of Georgia. 

[5.] What is the Zimitation in bringing bills of review in this State? Quere. 

[6.] Under our present system, will bills of review lie for errors apparent 


upon the record? Quere. 


In Equity, in Muscogee Superior Court. Decided by Judge 
ALEXANDER, May Term, 1849. 


In the year 184—, Felix Lewis filed a bill in Equity in Musco- 
gee Superior Court, making the following charges : 

That in 1830, he borrowed of George Hargraves $3000, at the 
usurious rate of 144 percent. per year; that after several annual 
renewals at the same per cent. being about to move to Missis- 


sippi, at the suggestion and request of Hargraves, complainant 


procured his father and brother, who had been his sureties, to 
make their joint note in renewal of his, and procured the indorse- 
ment of William L. Wynn to the same—complainant being all 
the while the real debtor ; that, by renewals at the same usurious 
rate of interest, the note finally amounted to $10,500, upon which 
Hargraves had commenced suit and obtained judgment against 
William L. Wynn. The bill charged collusion between Wynn 
and Hargraves, and that Wynn was about to be forced to pay the 
debt, and would then seek to recover the amount from complain- 
ant, Lewis. Accompanying the bill, the original amount loaned, 
with lawful interest thereon, was tendered and deposited in the 
Clerk’s office. The prayer was for a perpetual injunction of the 
judgment against Wynn. 

Hargraves answered the bill, admitting the loan and usury, and 
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the renewals; but denied that the change of the note from Felix 
Lewis, and the taking of the note of his father and brother, was 
at his request, and alleged, that since the change, he had never 
looked to Felix Lewis as his debtor. He denied all collusion 
with Wynn, who never answered the bill. 

Before the return day of the bill, Hargraves moved to dissolve 
the injunction; which motion Judge Sturgis, then presiding, re- 
fused, and granted the following order : 

‘“ Fevix Lewis 
vs. Bill for discovery, &c. 
GeorGce Hareraves and Wm. L. Wynn. 

“In the above case the sum of $6,500 having been tendered in 
satisfaction of the judgment in favor of Hargraves vs. Wynn, and 
the said sum having been deposited in the hands of the Clerk, I¢ 
is Ordered, that the same be paid to the attorneys of Hargraves 
in full payment of said judgment, unless the Court should decide 
that the complainant is bound to pay an additional sum as interest 
upon interest.” 

On the 6th September, 1844, and before the appearance term 
of the bill, the presiding Judge passed another order, notifying 
the attorneys of the parties, that “ the settlement heretofore made 
will be final and conclusive,” the Court declining to allow com- 
pound interest. 

At the appearance term, the following order was passed and 
entered on the minutes: 

“Fevix Lewis 
vs. Bill for injunction. 
Grorce Hareraves and Wm. L. Wynn. 

“ The Court having sustained the bill, and the party defendant 
having accepted the money tendered, Ordered, that the said bill 
be sustained and the injunction dissolved.” 

At May Term, 1846, a rule nist was granted, at the instance of 
Hargraves, “to speed the cause.” The complainant showed for 
cause, that the case had been finally disposed of by the foregoing 
orders. 

Upon argument, the Court discharged the rule, and that deci- 
sion, on writ of error, was affirmed in the Supreme Court. See 
3 Kelly’s Reporés, 162. 

In 1848, a bill was filed in the names of Hargraves and Wynn, 





112 SUPREME COURT OF GEORGIA. 


Hargraves vs. Lewis. 








to review and reverse the former decree for error on the face 
thereof. 

At November Term, 1848, Wynn moved to have his name 
stricken out and he be discharged from the bill, which motion 
was granted, and on appeal to the Supreme Court, this decision 
was reversed, anda judgment of severance ordered to be entered 
in lieu of the judgment striking Wynn out of the bill. See 6 Ga. 
Rep. 207. 

After the judgment of severance, Wynn, by leave of the Court, 
filed an amendment to the bill of review so far as he was con- 
cerned, by which he charged, that the bill had been filed without 
his knowledge or consent, and from a fraudulent combination be- 
tween Hargraves and Lewis, to defraud him, and upon an agree- 
ment to divide whatever amount might be recovered; that the 
facts stated in the original bill by Lewis against himself and Har- 
graves were all true; that at the time of the hearing of the mo- 
tion to dissolve the injunction, it was upon the proposition of Har- 
graves, distinctly agreed by all the parties, that Hargraves should 
accept the sum of money tendered in the bill, in full satisfaction 
of the debt, unless the Judge, upon farther consideration, should 
allow the claim of Hargraves of interest upon interest after each 
renewal; his decision upon this question, by request of the par- 
ties, to be delivered as early as practicable ; that a Jury trial in 
the cause was expressly waived by all the parties, and by agree- 
ment also, nothing was to go upon the minutes except the order 
as it now appears. The amended bill prayed that the former de- 
cree might be affirmed in every particular. 

To this bill, both before and after the amendment was made, a 
demurrer was filed on several grounds, viz: 

1. That there was no equity in the bill. 

2. That it was barred by the lapse of time. 

3. That there was nothing in the bill showing a right to a de- 
cree against Lewis. 

4. That Hargraves seeks to be permitted to enforce the collec- 
tion of a judgment at law, more than half of which is usurious, 
without offering to do equity by relinquishing all of it over and 
above the principal and lawful interest. 

5. Because the bill seeks discovery in support of a claim foun- 
ded upon repeated, deliberate and wilful violations of public po- 
licy and public law. 





AMERICUS, JULY TERM, 1849. 113 


Hargraves vs. Lewis. 








6. Because the bill, since its amendment, is irregular in its 
frame, and the relief prayed by the complainants inconsistent. 
7. Because the complainants are misjoined, nor can either have 


any decree against the defendant. 

Lewis, by his counsel, also filed three several pleas in bar of 
the discovery and relief sought by the bill. 

The first plea sets forth the original bill, with the proceedings 
and several orders passed thereon, and alleging that it was appa- 
rent from the record, that the final order or decree in said cause 
was passed after a full and final settlement and agreement between 
all the parties, and the money tendered was accepted in full satis- 
faction of the judgment. 

The second plea set out the judgment and final order in the 
original bill, and pleaded the same in bar of this proceeding. 

The third plea was of the judgment of the Supreme Court, af- 
firming the decision of the Superior Court, refusing the rule “ to 
speed the cause,” on the application of Hargraves. 

By order of the Court, the demurrer and the sufficiency of the 
pleas were heard together. 

The Court sustained the demurrer, and ordered the bill to be 
dismissed, and at the same time ruled that the first plea was suf- 
ficient, and the second and third pleas insufficient. 

To which decisions of the Court, sustaining the demurrer and 
the sufficiency of the first plea, the counsel for Hargraves ex- 
cepted. 

After the decision of the Court upon the pleas, counsel for 
Lewis asked leave to withdraw the second and third pleas with- 
out prejudice; which leave was granted by the Court, and Har- 
graves excepted. 

Upon these exceptions Hargraves sued out a writ of error, 
without joining Wynn, either as party plaintiff or defendant. 

In the Supreme Court, a motion was made to dismiss the writ 
for the non-joinder of parties. By agreement, this motion and 
the errors assigned were argued together. 


Jounson & Winuiams and H. Hott, for plaintiff in error. 


Jones, Bennine & Jones, and CoLquitt & WeELLBoRN, for de- 
fendants. 


VoL. vi. 15 
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The pleas should not have been withdrawn, because the judg- 
ment on them was final and conclusive. 7 Porter’s Rep. 420. 3 
Denio, 238. 

The first plea is insufficient, because it is not verified. Story’s 
Eq. P. §696. Cooper's Eq. P. 231,’32. Daniel’s Chan. P. 212. 

The Court erred in sustaining the demurrer. The bill is not 
barred by the Statute of Limitations. 4 Howard, 561. Story’s 
Eq. P.§410. 10 Vesey,467. 10 Wheaton, 746. 

The decree sought to be reversed is final. 6 Howard, 201. 

And it is also erroneous. 9 Ala. Rep. Byrd vs. Odum, 755. 1 
Kelly, 150. 


H. L. Bennineé submitted the following points and authorities 
for the defendant in error. ' 


THE TWO DEMURRERS. 

I. The decree or order sought to be reviewed, whether it be 
considered as resting on the facts of the case or on a settlement be- 
tween the parties, contained no error. 

1. As to its resting on the facts of the case. “ The receipt of 
a promissory note of the maker, or of a third person, will be deem- 
ed a conditional satisfaction or extinguishment only of the original 
debt or note of the maker, (that is, if the substituted note so receiv- 
edis not regularly paid,) unless otherwise agreed between the par- 
ties.” Story’s Prom. Notes, §404. 

2. It was not agreed between the parties, that the substituted 
note in this case should be absolute payment. 

3. The substituted note was not paid at maturity, but again and 
again renewed. 

4, These renewals were made with the consent of Lewis, and 
therefore, furnish no cause of imputing laches to Hargraves, such 
laches as would make the substituted note, in its successive forms, 
his own. Story P. Notes, §405. 

5. Therefore, the relationship of creditor and debtor between 
Hargraves and Lewis, was not extinguished at. the time of the ten- 
der of payment by the latter to the former, and, therefore, Lewis 
was a person who might well make the tender. 

6. The sum tendered was the principal and /egal interest ;_ more 
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by the amount of the interest, than Hargraves was entitled to— 
our Statute being the rule. Prince, 295. And certainly as much 
as Equity could require for a compliance with the rule, that one 
must do equity before he asks equity. Story’s Equity, §301. 
1 Kelly, 416, 406, 135. 

7. The refusal of the tender by Hargraves was a discharge of 
Wynn, the surety, because the undertaking of a surety is to pay 
only in case the principal makes default, (3 Kelly, 248) and for 
other reasons. Theobald on Prin. and Surety, 143, 147, 154. 

If Hargraves had accepted the tender, in satisfaction of the debt, 
all must admit it would have been a discharge of Wynn. Granting 
that Lewis had the right te make the tender—the refusal to accept 
it must be considered the same thing as regards Wynn—he being 
only surety. 

8. The fact that the debt was in judgment against Wynn, the 
surety, made no difference, because the relationship of principal 
and surety continues after judgment. 3 Kelly, 250. Ib. 412. 

9. Nor did the fact, that the amount of the judgment against 
the surety was larger than the sum tendered by the principal. It 
must, from necessity, frequently happen that a principal can prove 
a plea of usury when the surety cannot. The latter is always a 
competent witness for the former—the former never for the latter. 
It follows, that if both are sued in separate actions, the amount of 
the recoveries may vary. Yet there can be, in fact, but one debt, 
and the discharge of that must be a discharge of both of such judg- 
ments. Tarver vs. Rankin, 3 Kelly, 214, 215. 

So much for the privity between Lewis and Hargraves, and 
the rights and liabilities growing out of it. But there was also a 
continuing privity between Lewis and the parties, including Wynn, 
on the substituted note. The arrangement for the substitution 
and the different renewals afterwards, were, as he admits in his 
bill, made with his knowledge and approbation; that is to say, 
the relationship of principal and surety continued between Lewis 
and Wynn, after Lewis’ name was dropped from the transactions. 

10. Now, the contract between a principal and a surety, im- 
plies a request dating from the very commencement of the relationship, 
onthe part of the principal, that in case of his own default, the 
surety will pay the amount to be paid—the amount specified in the 
note or other security ; and an undertaking that the principal will 
andemnify him for so doing. 
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11. If, then, a surety pays a note, whether tainted with usury 
or other illegality or not, he does it at the request of the principal; 
and doing so at such request, an action will lie in his favor against 
the latter, for money paid to his use. Arch. Nisi Prius, 171, 172. 
1 Kelly, 155. Suppose the contract of the principal is without 
consideration, or within the Statute of Frauds, or obtained by 
fraud, and the security pays it, is he without recourse on his prin- 
cipal? Yet the principal is not bound on the contract. 

12. Therefore, Wynn, upon the payment of the judgment, 
would have had his action against Lewis for money paid to his 
use for the whole amount of the judgment. 

13. And, therefore, not to have let Lewis come into Equity, 
and on the terms of a tender of principal and legal interest, pre- 
vent such payment, would have been to have compelled him in 
effect to do what the law protected him from doing—to pay the 
usury. 

14. There were no facts in dispute in the case—no issue of fact. 
The whole case was before the Court upon bill and answer, with- 
out replication. Therefore, there was nothing for a Jury to try. 

15. That the decree was made before Wynn answered, and 
made at the first term, was not such an error, if error at all, as to 
warrant a bill of review. No objection was made to the decree 
by Hargraves at the time, on those grounds. Story’s Eq. Pl. 
§411. And besides, Hargraves was not aggrieved by those par- 
ticular errors. Id. §409. 

II. As to the decree or orders resting on a settlement : 

1. It purports to do so on its face. 

2. This Court have determined that it does. 3 Kelly, 169. 

3. It is impossible, in the nature of things, that error could be 
committed by a Court in recognising and affirming a settlement 
made by the parties to a cause—such error as either of them could 
complain of. 

III. A bill of review was barred by the lapse of time. Story’s 
Equity Pl. §§410, 635. 10 Wheat. 146. 

IV. 1. There is no privity between plaintiffs and defendant. 
Story’s Eq. Pl. §73. 

2. And no decree is, or could be, prayed for against the defen- 
dant. Story’s Eq. Pl. §§231, 232, 234. 

V. 1. The complainant Hargraves does not offer to do equity. 
1 Danl. Ch. Pr. 497, 498. Story’s Eq. §§300, 301. 
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2. But, on the contrary, seeks the aid of a Court of Equity to 
enable him to trample under foot a positive Statute; one passed 
to subserve a policy, not only sanctioned by all nations in all ages, 
but, in at least one instance, directly dictated by the very mouth 
of God. Story’s Eq. §§300, 301, 303. 3 Kelly, 177, 181, 182. 

3. A bill which is irregular in its frame, and contrary to the 
usual course of a Court of Equity—which is brought by two 
plaintiffs, setting forth two opposite and repugnant cases, follow- 
ed by opposite and repugnant prayers for relief, will be dismiss- 
ed on demurrer. Story’s Eq. Pl. §§642, 643, 510, 509, 279. 1 
Dan. Ch. Pr. 327, 329. 

4. Persons claiming under titles inconsistent with each other, 
cannot be joined as plaintiffs. Danl’s Ch. Pr. 327, 328. Chol- 
mondeley vs. Clinton, 2 Jac. §& Walk. 135,136. Story’s Eq. Pl. 
§279. 

5. Refusing to allow such a misjoinder would not be a denial of 
justice, because, either party wishing to sue, might accomplish his 
object by making the other a defendant. 2 Jac. §& Wal. 135, 136. 
Story’s Eq. Pl. §359. Ib. §369. 11 Ves.306. 3 Dan. Ch. Pr. 
210, 211. 

6. The plaintiffs, notwithstanding the order of severance, are 
still och in the same bill. Because, 1st, Wynn has been permit- 
ted, since that order, to amend the bill, and xo exception was taken 
to it. 2d. Because this Court decided, in this same case at Talbot- 
ton, that Wynn could not be dismissed from the case. 3d. Be- 
cause a severance in such a case as this must be different from a 
severance ina writ of error. 6 Ga. Rep. 210. Tidd’s Practice, 
1135, 1136. 

THE PLEAS. 

1. The first plea, being merely a plea of the final decree or or- 
der of the Court in the same case, was one which might be pleaded 
as a mere matter of course. Story’s Eq. Pl. §634. And was a 
good plea in bar. 3 Kelly, 169. 6 Ga. Rep. 209. 

2. And it needed no verification by the affidavit of the defend- 
ant. 2 Danl’s Ch. Pr. 211. Lord Redesdale, 243. 

3. The order for leave to withdraw the second and third pleas, 
was one within the power of the Court. 2 Danl’s Ch. Pr. 231, 232. 


The Court not being unanimous in their decision, delivered their 


opinions sertatim. 
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By the Court—Lumpxin, J. 


[1.] We cannot sustain the motion to dismiss this writ of error 
on account of the non-joinder of Wynn with Hargraves as co- 
plaintiff. A severance having taken place between these parties 
in the Court below, from that time each must be considered as liti- 
gating separately. And I gladly avail myself ofthe opportunity 
thus afforded, to correct, so far as I am concerned, the views ex- 
pressed by the Court when this case was before us in another 
form at Talbotton. (6 Ga. Rep. 207.) We there held, that the 
parties to a bill of review must stand in the same relative posi- 
tion which they occupied towards each other in the original cause, 
and that one could not be made defendant to a bill of review filed 
by a co-defendant. I am satisfied that my first impression was 
wrong as to the Chancery practice in this particular; and in the 
absence of authority I was misled by analogizing bills of review 
too strictly to writs of error. It is true that all the parties to the 
original bill, whose interest would be affected by the reversal of 
the former decree, must be before the Court in the bill of review. 
But it does not follow, neither is it true, that they must come into 
Court in the same character of complainants and defendants. It 
may be brought by either or any of the parties to the original 
bill alone, or it may be filed by a person not a party to the origi- 
nal decree, but whose rights are injured by it. Nay, it lies at the 
instance of the party who obtained the original decree in his fa- 
vor, if the original deeree is prejudicial to him. Story’s Eq. Pl. 
tit. Bills of Review. 1 Bland’s Ch. Rep. 122. 5 Mason’s Rep. 
303. And so far from there being any impropriety in changing 
the position of the parties, it is certain that Wynn could not have 
united with Hargraves in this bill of review, for the obvious rea- 
son that he was not aggrieved by the errors complained of. He 
should have been made a defendant to the bill. 

Having thus put myself right on this matter, we will proceed 
to examine, with all possible brevity, the merits of this case ; and 
passing by all the other points presented in the record, I shall con- 
fine myself entirely to the consideration of the main question, 
namely: whether or not the demurrer to the bill of review should 
have been sustained. I hold that it ought, and for the following 


reasons: 
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[2.] 1st. If a decree has been taken by consent, a bill of re- 
view will not lie against it, upon the maxim, consensus tollit erro- 
rem. 2 Smith’s Ch. Pr. 50. Downing vs. Cage, Eq. Ca. Abr. 
165. Todder vs. Sansam, 1 Bro. Par. Cas. ed. Toml. 468. Har- 
rison vs. Rumsey, 2 Vesey, 488. Bradish vs. Gee, 1 Amb. 229. 
Webs vs. Webb, 3 Swanst. 658. 

The case in Swanston is short, and as it bears a striking re- 
semblance to the one at bar, I will quote the whole of it. It was 
between father and son. The son had formerly exhibited a bill 
against his father, to have an account of personal estate, and also 
of the prebend of North Grantham, where his father was a trus- 
tee for him. Atthe hearing the son proved his case. The Mas- 
ter of the Rolls, who heard it, mediated an agreement, which 
produced a consent that the father should convey to the son, and 
the son should pay the father £50 per annum, and release to his 
father all account of the arrears, and of the personal estate. 
Both subscribed their consent to the minutes, and thereupon a 
reconciliation was made, and a blessing asked and given in open 
Court. And after all this the father brought a bill of review to 
reverse the decision. The Chancellor immediately dismissed the 


bill, and would hear no more of it, upon the ground that there 
can be no error or injustice of which the Courts will take cogni- 
zance ina decree by consent—volenti non fit injuria. 

Let us now apply the principle thus illustrated to the case un- 


der discussion. 

In 1830, Felix Lewis borrowed of George Hargraves $3000, 
at the usurious rate of about 144 per cent. interest per annum. 
‘The debt was renewed from time to time upon the same terms, 
until it amounted to $10,500. Hargraves sued Wm. L. Wynn, 
une of the parties to the last note given, and obtained judgment 
against him for the whole amount of the debt. Lewis, the bor- 
rower, filed his bill against Hargraves and Wynn, charging col- 
lusion between them, and expressing the fear that if Wynn paid 
this judgment, he would have recourse over against him for reim- 
bursement. He tendered to Hargraves the original sum loaned, 
with lawful interest thereon, and upon his refusal to receive it, 
he deposited the money in the Clerk’s office, and prayed a per- 
petual injunction against the judgment as to the residue. Har- 
graves answered the bill and admitted the loan, usury, renewals, 
&c. Wynn failed or refused to answer. 
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At the coming in of the answer, and before the return day, 
Hargraves moved to dissolve the injunction, which motion Judge 
Sturgis then presiding refused. At the same time he passed the 
following order: 

Feurx Lewis, ? 
vs. » Bill for discovery. 
Grorce Hareraves and Wm. L. Wynn. j 

In the above case the sum of six thousand five hundred dollars 
having been tendered im satisfaction of the judgment in favor of 
Hargraves and Wynn, and the same sum having been deposited 
in the hands of the Clerk: I¢ ts Ordered, that the same be paid to 
the attorneys of George Hargraves, in full payment of said judg- 
ment, unless the Court shoulg decide that the complainant is bound 
to pay an additional sum as interest upon interest. 

Subsequently at Chambers, and before the appearance term of 
the bill, the Judge passed the following order : 


Feurx Lewis, ? 


vs. In Equity. 
Georce Hareraves and Wm. L. Wynn. ) 

The attorneys in the above case are hereby notified, that the 
settlement heretofore made, will be final and conclusive, as I can- 
not allow the claim of compound interest, on the ground that 
Equity ouly looks to the original loan, and requires interest there- 
on from its date. All the subsequent agreements by way of re- 
newals, were not legal contracts, and are not cognizable in Equi- 
ty, Equity only looking back to the original transaction. 

At the term of the Court following this order, it being the first 
term after the filing the bill, the following order was taken and 
entered on the minutes, and appears there of record: 

Fe.ix Lewis, 
Us. ( Bill for injunction. 
Georce Hargraves and Wn. L. Wynn. J 

The Court having sustained the bill, and the party defendant 
having accepted the money tendered, Ordered, that the said bill be 
sustained, and the injunction made perpetual. 

Conceding, now, that all the foregoing orders were a nullity, 
and that the final decree, making the injunction perpetual, on ac- 
count of its being made at the appearance term, and by the Judge 
alone, without the intervention of a Jury, I ask, do not the facts 
which they disclose show, conclusively, a settlement of the case by 
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the parties? Such was the judgment of this Court in Hargraves 
and another vs. Lewis, (3 Kelly, 169,) and such is the just, I had 
almost said inevitable, conclusion from these entries. And it will 
not do to say, that this testimony only goes to prove that Har- 
graves received the $6,500, or so much of his claim admitted to be 
due, without prejudice as to the balance. The evidence is, that 
the $6,500 was tendered in satisfaction of his judgment against 
Wynn ; that it was ordered by the Court to be paid to his coun- 
sel, in full discharge of said judgment, and that Hargraves ac- 
cepted the amount thus tendered. Not that hetook it as of right, 
or in invitum, as against his will and under duress of law, but 
willingly and of his own accord, upon consultation with his attor- 
neys, under the opinion of the Judge as to what was legally and 
equitably due him. 

Such being the case, he cannot disturb the scttlement, and if 
errors were committed, they were cured by the voluntary adjust- 
ment of the controversy; and the order making the injunction 
perpetual was wholly nugatory—it was an act of supererogation. 
The judgment against Wynn being satisfied, the execution to en- 
force it was at an end, and it would be idlé to sanction a bill of re- 
view to rectify this decree. For, 

[3:] 2dly.A bill of review will not be entertained where the com- 
plainant cannot be benefited by the reversal or modification of 
the former decree. Webb vs. Pell, 3 Paige’s Rep. 368. In this 
case Chancellor Walworth expressed serious doubts, whether the 
decree sought to be reviewed could be sustained in its present 
form; and yet he refused to re-open it, because, among other 
reasons, no good could result to the party from a re-hearing. 
Now, if the construction be correct which we have put upon the 
testimony transcribed from the minutes of the Court, to wit: that 
it demonstrates that the litigation was terminated by the voluntary 
agreement of the parties, what would it profit the complainant to 
obtain a reversal of the order perpetually enjoining his judgment 
against Wynn, the judgment itself being satisfied? It would be 
a contest about “goat’s wool.” Error in matter of form only, al- 
though apparent on the face of a decree, seems not to have been 
considered, says Judge Séory, as a sufficient ground for reversing 
a decree. Eq. Pl. §411. 

3dly. It is a well settled doctrine, that a bill of review will not 
lie where the original bill contains no equity. Todd vs. Lackey, 


voL.vu. 16 
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1 Litt. 271. In other words, Courts will look through the origi- 
nal case, to see whether or not it is proper to interfere. If, in 
the present case, the application had proceeded from Lewis, and 
upon examination of the record, it should be found there was no 
equity in his first bill, a bill of review would not be granted him. 
Will not the Courts, in meting out equal justice, look to the re- 
cord to see what equity Mr. Hargraves has to entitle him to the 
aid of a Court of conscience ? 

Even Courts of Law, notwithstanding a misdirection, will not 
grant a new trial against justice and honesty; and especially if 
it ought to produce the same result. And it is a mistake, we ap- 
prehend, to suppose that Courts, either of Law or of Equity, have 
no discretion when thus appealed to. An application for a new trial 
at Law, or a bill of review in Equity, is always addressed to the 
sound judicial discretion of the Court; and it will exercise that 
discretion in such a manner as will best answer the ends of jus- 
tice. And it will not do to hold that no matter in which forum he 
is presiding, he is to examine merely whether or not error has 
been committed. And.J hold it to be an axiom, that a cause will 
not be directed to be ré-tried on a mere technical objection. 

In Coffee vs. Rowlands, (2 Meeson and Welsby, 149,) Parke, Ba- 
ron, delivering the judgment of the Court, says, “it is perfectly 
settled, that where the contract which the plaintiff seeks to en- 
force, be it express or implied, is expressly or by implication for- 
bidden by the Common or Statute Law, no Court will lend its 
assistance to give it effect.” 

The leading case on this subject is that of the Duchess of Ma- 
zarine, (2 Salk. R. 646,) where the verdict was admitted to be 
against law, yet the Court there held that, as the justice and 
conscience of the case were clearly with the verdict, it would 
not interpose. So in Alsop vs. Magill, (4 Day, 42,) the Supreme 
Court of Connecticut say, “ whether the charge of the Court was 
perfectly correct in point of law, it is unnecessary to determine. 
Justice is done, and a new trial ought not to be granted.” See 
also 2 Term Rep. 4. 1 Bos. § Pul. 338, in notis. 6 Taunt. 336. 
5 Mass. R.1. 7 Greenl’f, 442. 2 Pick. 310. Indeed Courts 
hold, uniformly, but one language upon this subject. Such have 
been the constant adjudications of this tribunal; that is, that we 
would look through the record to satisfy ourselves what direction 
to give to the cause; and that we would never remand it for a 
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re-hearing, where complete and substantial justice has been done, 
or where we are satisfied that, on a second trial, the same verdict 
must be given, although there might have been some misdirection 
by the Judge at the trial, as to the law. Will Courts of Equity 
be less scrupulous than Courts of Law, in granting new trials ? 

It does not require much penetration to see what the ends of 
justice require in the present case. It is admitted by the com- 
plainant, Hargraves, in his sworn answer to the bill filed by Lew- 
is, that he has long since received every dollar of his original loan, 
with lawful interest thereon. And what is it he seeks at our hands? 
He complains that, by anirregular and illegal decree of the Circuit 
Court, he has been restrained from collecting some $4,000 of usury, 
besides a large amount of accruing interest ; and he prays the inter- 
position of this Court to unchain his judgment, that he may enforce 
the payment of this unconscientious demand ! To my mind this isa 
most extraordinary application! And it would be still more 
strange, were it to receive the countenance of a Court of Chan- 
cery. I care not what errors are apparent on the record; for 
myself I do not feel at liberty to listen to such a petition, especially 
when every order and decision of the Judge who presided in the 
original cause, as to the terms upon which this usurious transac- 
tion should be settled, meets my most unqualified approbation. 

Can a case be found where a party has obtained the aid of a 
Court of Chancery to compel the payment of usury? Ou the 
contrary, is not the principle to be found scattered broad-cast 
through all the elementary works and reported cases, that Equity 
will refuse any assistance to the usurious lender seeking to coerce 
compliance: from the debtor? I had thought that if there was 
anything certain in jurisprudence, it was that Equity would not 
assist a wrong-doer, who attempts to make the Court the means 
of carrying into effect a transaction manifestly wrong and illegal; 
one condemned by the wisest statesmen and most profound ju- 
rists in every enlightened nation, ancient and modern, and in the 
bold language of the eloquent counsel, by the voice of Deity 
himself. 

The loan of money, says Chancellor Kent, creates the interest- 
ing relation of debtor and creditor, which has, in all ages of the 
world, produced fearful consequences; and to preserve the laws 
of justice in that relation has, hitherto, required the utmost saga- 
city on the part of Government, and the greatest wisdom and 
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firmness in the administration of justice. He adds, “I consider 
the laws against usury to be a check to hard-hearted avarice, and 
a protection thrown around the necessitous.” He further de- 
clared that he should apprehend dangerous effects upon the pub- 
lic morals, if creditors were at liberty to demand what rate of inter- 
est they pleased, without being under any admonition of human 
laws. Accordingly, he decreed that if the lender of money at 
usury seeks to enforce any of his securities, and the borrower 
sets up the defence of usury, which is proved, the securities will 
be declared void, and be ordered to be delivered up and cancelled. 
3 John. Ch. R. 399. 5 Ib. 135. “And nothing is clearer to my 
mind,” said that very able lawyer and statesman, Lord Redesdale, 
“ than that the statutes against usury ought to be strictly en- 
forced.” 

The Court of Appeals in Kentucky held, that if a mortgagee 
file a bill to foreclose a mortgage to secure a usurious loan, the 
bill will be dismissed whenever the fact is made to appear. Rzch- 
ardson vs. Brown, 3 Bibb’s Rep. 207. 

And why should we relax the rules which discountenance this 
practice, when our people are just beginning to reap the rich 
benefits resulting from its suppression? We should rather up- 
hold with a steady hand, in all its length and breadth, the policy 
of our laws against usury. It is imparting a new spring to the 
agriculture, manufactures and internal improvements of our 
State. It is contributing, among other things, to rescue our citi- 
zens from the necessity of emigrating, by finding profitable em- 
ployment athome. It is covering our waste places with plenty 
and prosperity. It is furnishing our mechanics with the means 
of maintaining their families, and educating their children; and 
soon, if persevered in, it will intersect every section of the State 
with a railroad, and cause the machinery of the cotton, as well as 
every other species of factory, to clatter upon every water-fall 
and in every neighborhood in Georgia. 

We are constrained, therefore, by the highest public conside- 
rations, to turn a deaf ear to this complainant, however venerable 
for age, intelligence and private worth. 

Nor does the fact that his contract has been reduced to judg- 
ment, change the principle. Having this advantage at law, he 
had a right to use it. But finding his hands tied, when he invokes 
our aid to turn his judgment loose, confessedly for usury, and 
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nothing else, the same rule applies that appertained to the origi- 
nal contract. And such was the opinion of the Court in Nisbet vs. 
Walker, 4 Ga. Rep. 221. We there decided that if a judgment 
creditor, upon a usurious contract, comes intoa Court of Equity, 
seeking to have his debt satisfied out of money arising from the 
sale of the defendant’s property, upon which he had a lien at law, 
that the judgment should be displaced for the usury, and stand only 
against the fund for the principal and interest due on the original 
loan. We propose only to apply the same ruleto the present case. 
Here the record discloses that the.creditor has secured every dol- 
lar of the principal, with legal interest due on the original loan ; 
and believing that he has got all that he is entitled to in equity, 
we refuse our assistance, notwithstanding he is a judgment cred- 
itor. , 

[4.] In the discussion of this question, I have yielded throughout, 
ex gratia, that the Judge had no right to pass the order perpetu- 
ally enjoining the execution against Wynn, without the interven- 
tion of aJury. I must, however, in justice to myself, “define my 
position” upon this subject. And it is this: that the Judge and 
Jury occupy precisely the same relative position in Equity 
causes that they do in cases at Common Law. Their respective 
province and powers are in no wise different. Whatever the 
Judge could do in one forum, when the acts are admitted, he can 
do in the other. And the idea that the Judge has the right to 
mingle with the Jury in their deliberations in their room upon the 
merits, and they, in their turn, consult and pronounce with him 
upon the law, in Equity causes, I hold to be a fallacy, unwarrant- 
ed by anything in the Constitution and Laws of the State. 

The 16th section of the Judiciary Act of 1792, vests the Su- 
perior Court with Equity powers in certain cases, until the case 
is set down for trial, which shall then be submitted, with the evi- 
dence, to aspecial Jury, who shall give their verdict on the same. 
Watk. Digest, 480. The Act of 1792 was repealed by the Act 
of 1797, which, however, contained the same provision, and in 
the very same words. Watk. Digest, 692. The Judiciary Act 
of 1799, now in force, repealed the Act of 1797, from the Ist to 
the 67th clause, inclusive. The 53d section of the Act of 1799 
declares, that the Superior Courts shall exercise the powers of a 
Court of Equity in all cases where a Common Law remedy is 
not adequate, &c; and the proceedings, in all such cases, shall 
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be by bill and such other proceedings as are usual in such cases, 
until the setting down of the cause for trial. At this stage, accord- 
ing to the provisions of the two previous Acts of 1792 and 1797, 
the proceedings usual in Chancery were modified, and instead of 
an investigation by the Chancellor, or a Master in Chancery, or 
by referring the facts to a Court of Law, the trial of the merits 
upon the testimony was to be had bya Jury. And this was the 
trial by Jury, heretofore used in Equity causes, which was adopted 
by the 5th section of the 4th article of the Constitution of 1798. 

And where, I respectfully repeat, is the pretext for maintaining 
that the Law powers of the Court are restricted or curtailed, or 
those of the Jury enlarged in Equity, any more than in appeal or 
Common Law cases? There is no foundation for this hypothesis, 
unless it be based upon the Constitution of 1777, which made the 
Jury the judges of the Law, as well as of the fact, in all cases, 
civil and criminal. #/ 

[5.] We have refrained intentionally from expressing any opin- 
ion as to the time within which bills of review should be brought. 
The doctrine of all the Courts in England and in this country is, 
that a bill of review for errors apparent on the face of the re- 
cord, will not lie after the time when a writ of error could be 
brought. Courts of Equity govern themselves, in this particular, 
by the analogy of the Common Law in regard to writs of error. 
Hence, in England, where writs of error must be brought in 
twenty years after a judgment, unless in certain cases of disabil- 
ities, the like limitation is adopted in Courts of Equity as to bills 
of review for errors apparent on the face of decrees. For the 
same reason, in the Courts of the United States, bills of review 
for errors apparent on the face of decrees, are limited to five 
years—that being the limitation of writs of error upon judgments 
at Law. 

In Georgia, before the amendment of the Constitution, calling 
this Court into being, we had no writs of error to which to anal- 
ogise bills of review; and now writs of error must be brought 
within thirty days after the adjournment of the Court, at which 
the cause was tried. Is not this a case requiring Legislative in- 
terference ? 

[6.] There is, in connection with this point, another matter 
worthy of consideration: Under our present system, will a bill of 
review lie for errors apparent uponthe record? See Haskell and 
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others vs. Raoul and wife, 1 McCord’s Ch. Rep. 22. Perkins vs. 
Lang, Ib.in note. Manigault vs. Deas, 1 Baily’s Eq. 283. 

The view we have taken of this case being in accordance with 
the ruling of the Circuit Court, we need only add that the judg- 
ment is affirmed. 


Nisset, J. concurring. 


The facts of this case are stated in the opinion of my brother 
Lumpktn, to which I refer. A great many questions were dis- 
cussed at this bar, on the hearing ofthis cause, to which I shall not 
advert. I shall briefly discuss that upon which it seems to be 
conceded the judgment must turn. Whether the plaintiff in the 
bill ought to fail, on the ground that he comes into Equity to en- 
force the collection of usurious interest, may be a very serious 
question. Believing that the judgment below ought to be affirm- 
ed upon grounds wholly independent of it, I feel myself free to 
omit its discussion—leaving that work to my brother Lumpxin, 
if he sees proper to encounter it. 

[2.] Bills of review are founded either upon errors of law, in 
the decree sought to be reviewed, or upon the discovery of new 
matters of fact. 

This bill goes upon the first ground. _It charges error in law, 
in the decree originally made by Judge Sturgis, at the first term 
of the cause of Felix Lewis vs. George Hargraves and William 
Wynn. That order is in these words: ‘“ The Court having sus- 
tained the bill, and the party defendant having accepted the 
money tendered, Ordered, that the said bill be sustained, and the 
injunction made perpetual.” 

If this be an order of the Court, wholly independent of any 
settlement of the cause by the parties oat of Court, my own opin- 
ion is, that it is subject to review. If, however, it is to be taken 
as the evidence of a voluntary settlement between the parties, or 
to change the phraseology, if it is an order or judgment of the 
Court, founded on the act of the parties, it is not subject to re- 
view. If the latter, it is admitted by counsel for the complainant, 
not to be subject to review ; for, however such a settlement might 
be opened, in a proper case made in Chancery, it cannot be 
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reached by a bill of review. The complainant is estopped from 
a review of his own act. A review for error in law must be 
founded on a judgment of the Court. To this issue, then, this 
cause is narrowed: was the order in question founded on a set- 
tlement made by the parties? Were this question an open one, 
I should rule that it was. But in the view which I have taken of 
this whole case, I am well satisfied that this is not an open ques- 
tion. It is settled by the judgment of this Court in the case of 
Hargraves and another vs. Lewis, reported in 3 Kelly, 162. 

That was a case which came before this Court ona bill of ex- 
ceptions and writ of error, taken to a decision of the Circuit 
Court, on the character and effect of the order in question. The 
parties then before this Court, were the parties to the bill 
now sought to be reviewed. Hargraves and Wynn, the original 
complainants to the present bill of review, and Felix Lewis, the 
defendant, were all before this Court in that case, and were 
heard. The decision then made on that order, was on the same 
subject matter, and between the same parties now before us. 
That order must be, therefore, res adjudicata, between the par- 
ties. It is desirable, however, to be more particular as to the 
manner in which the question came up in the case in 3 Kelly, in 
order to understand distinctly what was decided in that case, and 
in order to determine whether the decision covers the question 
now before us. The original bill was filed by Felix Lewis against 
Hargraves and Wynn, to enjoin the collection of usurious interest 
charged to be embraced in a judgment which Hargraves had ob- 
tained against Wynn. That bill charged that the note upon 
which that judgment was founded, and upon which Wynn was 
indorser, was taken by Hargraves in lieu of a note made by the 
complainant Lewis; that his (Lewis’ note, and those of which 7 
was a renewal,) was given to Hargraves for the loan of a sum of 
money at usurious interest; that he (Lewis) was the principal 
debtor to Hargraves; that Wynn had fraudulently combined with 
Hargraves, and confessed the judgment for principal, lawful and 
usurious interest, in order to force him to pay it; thatif Wynn, 
who was only a surety on the debt, should pay the usurious in- 
terest, he (Lewis) would be compelled to refund it to him, and 
therefore, he prays an injunction against the judgment, so far as 
the usurious interest is concerned. Lewis’ bill makes a tender of 
the principal and lawful interest. Such was the original bill in 
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brief. The injunction was granted. Hargraves answered the bill, 
and moved in Chambers for a dissolution of the injunction, which 
motion was refused. At the same time, the Judge in Chambers 
passed an order, reciting that the sum of six thousand, five hun- 
dred dollars had been tendered in satisfactitbn of the judgment in 
favor of Hargraves against Wynn, and thatit was deposited in the 
hands of the Clerk, and directed it to be paid to the attorneys of 
Hargraves, in full payment of the judgment, unless the Court 
should decide that the complainant, Lewis, should pay an addi- 
tional sum as interest upon interest. Subsequently at Chambers, 
and before the appearance term of the bill, the Court passed 
another order, notifying the attorneys that the settlement before 
made was final and conclusive, and giving some reasons for it. 
Afterwards, and at the appearance term of the bill, the order was 
passed which is the groundwork of the present controversy, and 
which I-have before literally copied. Thus the case stood until 
the May Term of the Superior Court of Muscogee County, 1846, 
when Hargraves moved a rule to dismiss the cause from the docket. 
Lewis responded to the rule, that the cause had been finally dis- 
posed of by the order which I last referred to. The question 
then before the Circuit Court was, what was the effect of that or- 
der; and the determination was that it finally disposed of the 
cause, and Hargraves’ motion was refused. From that decision 
Hargraves appealed to the Supreme Court; and the question 
made for us was, whetherthere was error in that decision ; in other 
words, what was the character and effect of the order first copied 
in this opinion? The Supreme Court affirmed the decision of the 
Circuit Judge, and in their judgment defined the character of 
that order. Now this bill of review is founded upon that order, 
charging error inlaw. The Circuit Judge dismissed this bill ; and 
upon that decision the question comes before us by another writ 
of error, to wit: ¢s there error in law in that order or decree? It 
is conceded that if it be founded on a settlement between the par- 
ties, there can be no error to review. I say that it is, and that 
this Court, when the cause came first before us,so decided. With 
that decision I am satisfied. If I were not, I should be very loth 
to permit the decisions of this Court to be reviewed thus by indi- 
rection. 
All that remains for me to do, is to show that this Court has de- 
cided that the order in question was founded on a voluntary set- 
VOL. vil. 17 ) 
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tlement, and is virtually the act of the parties. I shall endeavor 
to show that such was the judgment of the Court, and not alone 
the dictum of the Judge writing out the opinion ; for I think it is 
manifest that the judgment was founded upon the fact that there 
was a settlement ; and without that assumption we could not 
have given the judgment. That fact, evinced in the order itself, 
is the prime element of the judgment. Without it there would 
have been no such judgment. It is the judgment. The assump- 
tion of Hargraves, in the Court below, in support of his rule, was 
that these orders of Judge Sturgis were null and void, and for 
that reason did not dispose of the cause. And the complaint 
made of the decision of the Court below, before this Court, was 
that it gave effect to those orders, when, according to law, they 
were void. It will be seen, by reference to the argument of 
counsel reported in 3 Kelly, that the plaintiff in error in that case 
took the ground that the final order, passed at the appearance 
term of the bill, was coram non judice. This Court states the 
question made in that casé thus: “The Court, after argument, 
had discharged the rule ; and that is the judgment to which Har- 
graves, the plaintiff in error, excepts, and complains that the Court 
erred in ruling that the orders passed by Judge Sturgis finally 
disposed of the bill, because said orders are void and of no effect, 
in this, that the Judge of the Superior Court, as Chancellor, has no 
power to grant a final decree in this cause, without the intervention 
of a Jury. Thus we have the question for the revision of this 
Court.” 3 Kelly, 164. This Court being thus called upon to 
decide upon the validity of those three orders, considered sepa- 
rately the two first, and giving reasons at large, decided in the 
following words: “under these views of this subject, it is the judg- 
ment of this Court, that those orders were passed without authority, 
and are void and of none effect.” 3 Kelly, 168. 

Passing, then, to the consideration of the third order passed 
by Judge Sturgis, and which is the order now being considered, 
this Court say, ‘having disposed of the orders in Chambers, by 
declaring them null, we proceed to inquire into the character and 
effect of the order passed in the cause at the appearance term. 
This was claimed to be a decree, by the counsel for the plaintiff 
in error. We do not so consider it. If we did view it in the 
light of a decree, we would, for the reasons, in part, upon which we 
pronounce the other orders null, declare this null also. It is very 
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brief, and sufficiently informal. It recites that, the Court having 
sustained the bill, and the party defendant having accepted the 
money tendered, ordered, &c. It was competent for these par- 
ties to settle this cause out of Court, and to agree that an order 
disposing of it should be entered upon the minutes of the Court, 
Such an agreement seems to be shadowed forth in this order ; 
the terms of it are not distinctly stated ; but it is stated that the 
party defendant had accepted the money tendered in the bill. 
Discarding, then, from our consideration the previous orders al- 
together, as wholly void, we infer that this acceptance was volun- 
tary, and that there was a settlement between the parties, and that 
this order is the evidence of it. We infer, likewise, as the Court 
had the power to enter such a settlement in term upon the min- 
utes, that it was regularly made; and if so, this was a final disposi- 
tion of the cause.” 3 Kelly, 169. 

Thus it is manifest that in the case heretofore before this Court, 
we were called upon to pass upon the validity of these orders, 
and to determine their character and effect. The two first orders 
were adjudged null and void; that was their character, and of 
course they could have no effect. In determining upon the third, « 
(and still be it remembered, the one now before us,) we charac- 
terize it as not being a decree; that is, not purporting to be a de- 
cree of the Court, passed upon its own authority; meaning, ob- 
viously, to use the word decree as contradistinguished from the 
action of the Court founded upon a settlement between the par- 
ties. The Court say, that if they did view it in the light of a 
decree, they would pronounce it void also. How, then, do they 
view the matter? They rule that there was a voluntary settle- 
ment, and that the order is the evidence of it; and so characterizing 
it; and because there was a voluntary settlement, they give effect to 
it, and affirm the judgment below; so that itis, to my mind, per- 
fectly manifest that this Court has adjudged this order to be founded 
on asettlement. It is difficult for me to imagine any other construc- 
tion of the case in 3 Kelly. No one, it seems to me, can read: that 
case, without seeing that, upon their own principles, this Court could 
not have given any effect to that order, without first determining 
that there was a settlement, and that it was the evidence of a settle- 
ment. 

Called upon now to say whether that order is subject: to re- 
view, I say it is not, because it is only an order passed by the 
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Court to consummate a settlement made by the parties. It is the 
act of the parties. As I before stated, I will not now discuss the 
question whether we decided right in determining as we did. As 
I am satisfied with that decision, it would be a useless labor to do 
sonow. It is both convenient and right, upon this occasion, to 
rest upon the maxim, stare decisis et non quicta movere. 

That part of the order which perpetually enjoins the execu- 
tion, is merely surplusage. 1f there was a settlement of the cause, 
it disposed of all that was in controversy in it, 

Let the judgment below be affirmed. 


Warner, J. dissenting. 


This is a bill of review to reverse a former decree of the Su- 
perior; Court, exercising jurisdiction in Chancery, under the 


Statutes of this State, made in a cause in which Felix Lewis was 
complainant, and George Hargraves and William L. Wynn, de- 
fendants. The object of the bill now sought to be reviewed, was 
to be relieved against a judgment confessed by Wynn to Har- 
graves, for about the sum of ten thousand dollars, the original 
consideration of which is alleged to have been founded on a usu- 
rious contract. The main ground of equ’ty asserted by Lewis in 
his bill, and upon which his title to relief is predicated is, that he 
was the principal borrower of the money from Hargraves, and 
that Wynn was his security only therefor, and that if Wynn is 
compelled to pay the entire amount of the judgment to Hargraves, 
as such security, he, Lewis, will be compelled to reimburse Wynn, 
as his security, for the whole amount of the judgment confessed 
by Wynn, as the security of Lewis, to Hargraves; therefore 
Lewis paid into the Clerk’s office, the principal and lawful inter- 
est admitted by him to be due Hargraves, amounting to the sum 
of six thousand five hundred dollars, and prayed a perpetual in- 
junction against Hargraves, to restrain him from collecting the 
balance of his judgment so confessed by Wynn, as the security 
of Lewis, as before stated. The entire equity of Lewis, it will 
be perceived, is based on the allegation, that if Wynn, as his secu- 
rity, shall be compelled to pay the full amount of the judgment to 
* Hargraves, that he, Lewis, will be compelled to refund to Wynn 
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the amount so paid. At the first term of the Court after filing 
the original bill of Lewis against Hargraves, the Superior Court, 
being then in session, passed the following judgment or decree in 
the cause : 
“Previx Lewis 
vs. Bill for injunction. 
Grorce Hareraves and Wm. L. Wynn. 

“The Court having sustained the bill, and the party defendant 
having accepted the money tendered, Ordered, that the said bill 
be sustained and the injunction made perpetual.” 

I have thus stated the object of the bill, and the judgment or 
decree of the Court made thereon, as the same appears of record, 
which is now sought to be reviewed, and set aside for error appa- 
rent on the face of the recurd. In the bill of review there are 
several grounds of error alleged as being apparent on the face of 
the record and decree; but I shall only notice two of them—first, 
that there is no equity apparent on the face of the original bill, 
which would entitle Lewis, the complainant, to any relief in a 
Court of Equity. Second, that it appears upon the face of the 
record, that the judgment or decree of the Court, perpetually en- 
joining the collection of Hargraves’ judgment, was made with- 
out the intervention of a Jury. 

I will first consider Lewis’ right or title to relief, as exhibited 
on the face of the record; forif the record does not disclose any 
right or title in him, to have had the judgment or decree of the 
Court in his favor, perpetually enjoining Hargraves’ judgment, 
then there is error in law apparent on the face of the record. If 
I understand the rule established by a majority of this Court in 
Whitehead vs. Peck, Lewis, the complainant in the bill against 
Hargraves, had no right or title to maintain his bill in a Court 
of Equity, to have Hargraves’ judgment perpetually « enjoined 
against Wynn, who was the security of Lewis; for, as I under- 
stand the rule established by the Court in that case, if Wynn, as 
the security of Lewis, had paid the usurious interest to Hargraves, 
he could not have recovered it from Lewis, for want of privity in 
law between them. 

See the judgment of the Court in Whitehead vs. Peck, 1 Kel- 
ly’s Rep. 140. 

If the rule established by the majority of the Court in White- 
head vs. Peck, is to stand, and be considered as binding authority 








SUPREME COURT OF GEORGIA. 








Hargraves vs. Lewis. 








on the Court, then, according to my understanding of it, as appli- 
cable to the record and decree now sought to be reviewed, it is 
conclusive against the title of Lewis to the equitable relief which 
he obtained, by the decree of a perpetual injunction against the 
collection of Hargraves’ judgment from Wynn, as the security 
of Lewis; and therefore, the bill of review ought to be sustained 
on that ground. 

Since the adoption of the Constitution of 1798, there is no le- 
gislative enactment which declares, in express terms, that Equity 
causes shall be submitted to, and tried by a Jury; but it is ex- 
pressly declared by the 16th section of the Judiciary Act of 1792, 
and the 8th section of the Judiciary Act of 1797, that after an 
Equity cause is set down for hearing, “the Superior Court shall 
then submit the merits of the suit, with the evidence thereon, 
and all matters respecting the same, toa special Jury, who shall 
give their verdict on the same.” Watk. Dig. 480, 632. By the 
5th section of the 4th article of the Constitution of 1798, it is de- 
clared, “trial by Jury, as heretofore used im this State, shall remain 
inviolate.” Prince, 912. It is truethat the Judiciary Acts of. 
1792 and 1797 were both repealed by the Judiciary Act of 1799; 
but the former Acts are cited, for the purpose of showing in what 
manner trial by Jury was used in this State, at the time of the 


adoption of the Constitution in 1798. By reference to the Acts 
of 1792 and 1797, it will readily be perceived that Equity causes 
were required to be submitted to, and tried by a special Jury. 
Before, and at the time of the adoption of the Constitution of 
1798, trial by Jury in Equity causes was used in this State, and 


the Constitution expressly declares, that “trial by Jury, as hereto- 

fore used in this State, shall remain inviolate.” The right of the 
citizen then, to have his cause, pending on the Equity side of the 
Superior Court, submitted to a special Jury before a final decree 
is made against him, is expressly secured by the Constitution, of 
which right, neither the Legislature nor the Courts have the law- 
ful authority to deprive him, without a reckless violation of the 
5th section of the 4th article of that Constitution. 

It appears upon the face of the record and decree sought to be 
reviewed and reversed, that a final decree of the Superior Court 
has been made, perpetually enjoining Hargraves, the complainant 
in the bill of review, from collecting his judgment from Wynn, 
without the intervention of a Jury. I repeat, it is apparent on 
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the face of the record sought to be reviewed, that Hargraves has 
been deprived, cut off, and perpetually enjoined from the exer- 
cise of his legal right to collect his judgment, by the final decree 
of the Superior Court, exercising Equity jurisdiction, without 
having the benefit of the trial by Jury, heretofore used in this State, 
as secured to him by the Constitution; consequently, there is er- 
ror in law apparent on the face of the decree. The parties to this 
record have been before this Court on two former occasions. 
The case first made its appearance at Americus, at the July 
Term, 1847, and the action of the Court ‘thereon will be foand 
reported in 3 Kelly, 162. The only question made by the record 
in that case, for the judgment of this Court was, whether the 
Court below had erred in ruling, that the decree now sought to 
be reviewed and reversed, finally disposed of the bill filed by 
Lewis against Hargraves and Wynn. The Court below had 
ruled, that the bill was finally disposed of; that the cause was at 
an end by the judgment, or decree of the Superior Court there- 
on, as stated in the record; and this Court affirmed the jadgment 
of the Court below in that case. In that judgment I concurred, 
holding with my brethren, that the order of the Superior Court, 
exercising jurisdiction in Equity, granting a perpetual injunction 
in the cause, was a final disposition of it; and that, I repeat, was 
the only question made by the record in that case, for the judg- 
ment of this Court. There stood the record of the Superior 
Court, having jurisdiction of the subject-matter, on the face of 
which was a prayer for a perpetual injunction against Hargraves ; 
and there stood the order or decree of that Court granting the 
prayer of the bill, and making the injunction perpetual. Would 
it have been competent to have set aside the judgment or decree 
of the Superior Court, so appearing on the face of its records, on 
motion, or in any other collateral manner? Certainly not; and 
whatever reasons may have been given for the judgment of the 
Court in that case, the judgment itself was right, both upon 
principle and authsrity. If a decree, made by a Court of Equi- 
ty, has been signed and enrolled, so that the cause cannot be re- 
heard, and a party seeks to reverse the decree, the remedy is by 
bill of review. 3 Danl’s Ch. Pr. 1726. 2 Maddock’s Ch. Pr. 
536. Itis the practice in the English Court of Chancery, to em- 
body the substance of the bill, pleadings, and answer in the de- 
cree; but in the Courts of the United States, the decree usually 
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contains a mere reference to the antecedent proceedings, without 
embodying them; but fur the purpose of examining all errors of 
law, the bill, answers, and other proceedings are, in our practice, 
as much a part of the record before the Court, as the decree 
itself. Story’s Eq. Pl. 324, §407. Whiting vs. the Bank: of the 
United States, 13 Peters’ Rep. 13. 

When this cause was before this Court in 1847, the judgment 
of the Court was, that there had been a final disposition of it, as 
appeared from the records of the Superior Court; and when it 
was before this Court again during the present year at Talbotton, 
this Court recognized the judgment of the Superior Court, mak- 
ing the injunction against Hargraves perpetual, as a final decree 
in the cause which is now soughtto be reviewed. See Hargraves 
vs. Lewis, 6 Ga. Rep. 207. The bill originally filed by Lewis 
against Hargraves and Wynn, was finally disposed of by the de- 
cree of the Superior Court, which perpetually enjoined Har- 
graves from collecting the thirty-five hundred dollars, the balance 
due on his judgment, as appears from the records of the Superior 
Court. The complainant, (Hargraves,) whose rights are preju- 
diced by that decree, now brings his bill of review to reverse it, 
for error in law, apparent on its face. There stands the decree 
on the records of the Superior Court, duly enrolled according to 
our practice, which perpetually restrains Hargraves from the ex- 
ercise and enjoyment of his legal rights, acquired by his judgment 
against Wynn. That judgment cannot be set aside on motion or 
impeached collaterally. Iam satisfied, for the reasons already 
given, that there is error in law, apparent on the face of that re- 
cord and decree, and that the complainant has pursued the prop- 
er, and, in my judgment, the only legitimate remedy to reverse it, 
by exhibiting his bill of review. It has been insisted that the de- 
cree now sought to be reviewed, was founded on a voluntary set- 
tlement between Lewis and Hargraves, and the reasons given by 
the Judge who delivered the judgment of this Court in Hargraves 
vs. Lewis, (3 Kelly, 169,) is relied on. Perhaps it would be a 
sufficient answer to this argument to say, that the question of se¢- 
tlement was not made by the record in that case. As I have be- 
fore stated, the question, and the only question made for the judg- 
ment of this Court in that case was, whether the case between 
Lewis and Hargraves and Wynn, had been finally disposed of by 
the judgment or decree of the Superior Court, as exhibited in 
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the record. What was the matter in dispute between the parties 
to be settled? It was the balance due on Hargraves’ judgment, 
over and above the sum of six thousand five hundred dollars, 
which Lewis admitted to be due, and which he deposited in the 
Clerk’s office. There was no controversy between the parties as 
to the principal and lawful interest ¢o be settled. Lewis paid that 
into the Clerk’s office as being lawfully and justly due Hargraves, 
so as to enable him to obtain relief against the dalance of the 
judgment, which was the only matter in controversy between 
them. The entire record is deathly silent as to any settlement of 
the only matter which was in controversy between the parties, 
and which the decree of the Court perpetually enjoins. 

It is true, the Judge who wrote out the judgment of this Court 
in Hargraves vs. Lewis, in attempting to account for the very ex- 
traordinary decree of the Court as it appeared on the record, 
does say, it was competent for the parties to settle the case out of 
Court, and that such an agreement seems to be shadowed forth in 
the order. That it was entirely competent for the parties to have 
settled the case out of Court, I do not doubt, but my objection is, 
that there is xo evidence of any such settlement in the record of that 
case. The question of settlement was not presented by the record 
for the judgment of the Court. The settlement of a case is the 
act of the parties—a judgment or decree of the Court is the sen- 
tence of the law, and is binding upon parties and privies until re- 
versed. What money wasit that Hargraves accepted, from which 
a settlement is to be inferred, of the balance of the judgment which 
was perpetually enjoined? Most clearly the money tendered by 
Lewis, and about which there was xo dispute. The decree of 
the Court is in the following words—after reciting the parties: 
“ The Court having sustained the bill, and the party defendant 
having accepted the money tendered, Ordered, that said bill be 
sustained, and the injunction made perpetual.” 

The argument amounts to this: that inasmuch as Hargraves 
accepted the principal and lawful interest, admitted by Lewis to 
be justly due when tendered, and about which there was no dispute, 
therefore such acceptance shall operate as a settlement of the bal- 
ance due on the judgment, and Hargraves shall be perpetually en- 
joined from collecting such balance. In Byrd vs. Odam, (9 Ala. 
Rep. 755,) it was held, that where a complainant brings money 
into Court, insisting it is all that is due to the defendant, and the 

voL. vil. 18 
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Court makes an order that it be paid to the latter, such defendant 
will not be estopped, because he received the money so offered, from 
showing that alarger amount is due to him from such complainant. 
The Supreme Court of Alabama have undoubtedly established 
the true and proper rule. That Court would not hold Hargraves 
had made a final settlement of the entire judgment of ten thousand 
dollars, simply because he accepted the sum of six thousand five 
hundred, admitted by the complainant to be due on the judgment, 
and tendered to him in payment, as a prerequisite to enable him to 
obtain relief against the balance of the judgment. That Court 
would hold, that the acceptance of the money admitted to be due 
and tendered, would be no evidence of a settlement of the balance 
of the judgment, and why should it? The acceptance of the 
money tendered by the complainant on the part of Hargraves, is 
evidence of the payment of the judgment, pro tanto, and nothing 
more. How a final settlement of the balance of the judgment can 
be legally inferred from such acceptance, so as to authorize the 
Court to perpetually enjoin its collection by Hargraves, I must 
confess is quite beyond my power of comprehension. The com- 
plainant in the bill of review is entitled, in my judgment, to have 
the decree perpetually enjoining the collection of his judgment 
reviewed and reversed, and I will not look beyond the case made 
by the record before me as to what may be the rights and equities 
of the respective parties when the decree shall be opened. It is 
sufficient for me to sustain the bill of review to know, that there 
is error in law, apparent on the face of the decree sought to be 
reviewed and reversed, and I am, therefore, of the opinion that the 
judgment of the Court below, dismissing the complainant’s bill of 
review, should be reversed. 
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No. 25.—Tue Mayor, &c. or Cotumsvs, plaintiffs in error, vs. 
Ricuarp R. Goercuivs, defendant. 


[1.] The citizens of an incorporated City, who are liable to be taxed for the 
payment of the verdict, are incompetent to sit as special jurors on the trial of 
a cause in which the City Council are defendants. 


[2.] Where the Court charges the law correctly to the Jury, although prefaced 
by some preliminary remarks, not affecting the merits of the controversy be- 
tween the parties, a new trial will not be granted. 


{3.] Itis competent for a Juror whose verdictis impeached, on the ground of 
a previously expressed opinion against one of the parties, by the affidavit of 
a third person as to declarations made by the Juror previous to the trial, to 
support his verdict by an affidavit denying such declarations, or in explana- 
tion thereof; and when the declarations, so imputed to the Juror, are de- 
nied, or satisfactorily explained, a new trial will not be granted. 


Trover, in Muscogee Superior Court. Tried before Judge 
ALEXANDER, May Term, 1849. 


Richard R. Goetchius commenced an action of trover, with a 
count in case, against the City Council of Columbus, for the value 
of a negro man, Crawford. On the trial, at May Term, 1849, the 
plaintiff objected to certain persons on the Grand Jury list serving 
as Jurors, on the ground that they were citizens of the City of 
Columbus. The Court ruled them incompetent, and defendants 
below excepted. 

Defendants’ counsel suggested that there were other persons 
on the Jury who were also citizens of Columbus. The plaintiff 
waived any objection to them. The Court announced to the de- 
fendants, that they might challenge for that cause if they thought 
proper so todo. Which the defendants declining to do, the Court 
refused to discharge them. To which ruling defendants excepted. 

The evidence disclosed upon the trial, that in 1843 the small 
pox broke out in the white family of Dr. Chipley, the City Physi- 
cian of Columbus. The City authorities placed a guard around 
the lot, ang would permit no one to enter or come out. Craw- 
ford, a negro man, mechanic, the property of Goetchius, had a 
wife on the lot, and being there was retained by the guard. Some 
twenty days thereafter, Crawford was attacked with confluent 
small pox, while on the lot, and there died. During his sickness 
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he was in a small house, sixteen by twenty feet, with one door 
and one window, but no chimney. The witness saw no one pay- 
ing any attention to Crawford. Dr. Boswell testified that he noti- 
fied the City Physician that the house was too small,and not well 
ventilated. The negro was lying on blankets, and the pustules 
breaking, the oozing matter caused the hair or nap of the blanket 
to adhere to the flesh, and thus the negro became one mass of 
filth and corruption. Dr. B. testified, that nineteen out of twenty 
die with confluent small pox where they have not been vaccinat- 
ed. There are twenty chances to one that the negro, if vaccinat- 
ed, would have recovered. The general average for the breaking 
out of this disease is from twelve to fourteen days. It was in ev- 
idence that the boy had been at large before he had recovered 
from the disease. It was also proven that Dr. Chipley himself 
had an attack of varioloid about the same time; that Crawford was 
treated in the same way with other negroes belonging to Dr. C. 
and attacked with the disease. 

The testimony of Jacob G. Moses, the Mayor of the City for 
the year 1843, taken by commission, was offered in evidence by 
the plaintiff. Defendants’ counsel objected to the following: 
“ And in regard to the plaintiff’s calls upon the witness relative to 
Crawford, witness recollects distinctly that nothing on the subject 
would have been listened to except through the action of the de- 
fendants.”’ 

The Court overruled the objection, and defendants excepted. 

In charging the Jury the Court remarked, “ That the case they 
were called upon to decide was of five years standing in the 
Court; that there had been two mistrials in the case, attributable 
in the opinion of counsel, as the Court supposed, to the fact that 
citizens of Columbus composed in part the Juries which tried 
the cause ; that upon objections to such Jurymen, the Court had 
required them to be impannelled from non-residents of the City, 
having no interest in the issue between the parties. The Court 
trusted, that under the evidence submitted, and the instructions 
of the Court as to the law involved, they would be enabled to 
make a verdict satisfactory to the parties, and so relieve the busi- 
ness of the Court of this old and troublesome matter of litiga- 
tion.” 

To this part of the charge defendants excepted. 

The Jury found a verdict for the plaintiff; whereupon defend- 
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ants moved a new trial, on the ground of the decisions complain- 
ed of, and before set out, and the farther ground, that James C. 
Cook, one of the Jurymen, had formed andexpressed an opinion 
in favor of the plaintiff previous to the trial, which was unknown 
to defendants’ attorneys. 

In support of this ground, defendants introduced the affidavit 
of one Andrew P. Jones, who swore, that on the morning before 
the trial, in a conversation with Cook, he remarked “that the City 
Council ought to have removed Crawford away from Dr. Chip- 
ley’s when he was first found there; that it was a long time be- 
fore Crawford took the small pox, and if he had been removed 
at once, he would, in all probability, not have taken it at all.” 

Plaintiff, on the hearing, produced the affidavit of Cook, the 
Juryman, who swore, that the remark he made to Jones was a 
casual one, founded upon rumor, and to the effect, “that if the 
Council thought the negro would spread the small pox, they 
ought to have put him off in the hospital ;” that he had forgotten 
the conversation until recalled by the affidavit of J ones, and that 
in making up his verdict he was governed solely and exclusively 
by the evidence under the charge of the Court. 

The Court refused the motion for a new trial, and counsel for 
defendants excepted. 

And upon these several exceptions error was assigned. 


Jas. Jounson, for plaintiffs in error, cited— 


Greenleaf, 197. 7 J. J. Marshall, 416. 2 McCord, 157. 3 
Kelly, 261. 1 Ib. 235,486. 9 Cow.674. 5 Ga. Rep. 112. 


H. L. Bennine, for defendant in error, cited— 


5 Ga. Rep. 141, 443. 3 Bl. Com. 363. Graham on New Tri- 
als, 341, ’6, 405,’8. 1 Kelly, 381. 


By the Court—Wakrner, J. delivering the opinion. 


The first ground of error assigned to the judgment of the 
Court below is, in sustaining the plaintiff’s objection to the citi- 
zens of Columbus being competent Jurors for the trial of the 
cause, inasmuch as they were liable to be taxed for the payment 
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of the verdict which might be recovered against the defendants 
in the Court below. 

[1.] The Court did not err in its judgment in sustaining the ob- 
jection to the Jurors who resided within the corporate limits of 
the City. Jurors may be challenged, propter affectum, for suspi- 
cion of bias or partiality. This may be either a principal chal- 
lenge, or to the favor. A principal challenge is such, where the 
cause assigned carries with it prima facie evident marks of sus- 
picion, either of malice or favor, as that a Juror is of kin to 
either party within the ninth degree; that he has been arbitrator 
on either side; that he has an interest in the cause; that there is 
an action depending between ‘him and the party; that he has ta- 
ken money for his verdict; that he has formerly been a Juror in 
the same cause; that he is the party’s master, servant, counsellor, 
steward or attorney, or of the same society or corporation with 
him—all these are principal causes of challenge which, if true, 
cannot be overruled, for J urors must be omni exceptione majores. 
3 Bl. Com. 363. Where a qui tam action for usury was brought 
under a Statute, which provided one moiety of the sum recover- 


ed should go to the party prosecuting the action, and the other 
moiety to the poor of the town where the offence of usury was 
committed, it was held, that the Jurors who were inhabitants of 


the town where the usurious sum of money was received, were 
not competent Jurors to sit on the trial of the cause. Wood vs. 
Stoddard, 2 John. Rep. 194. In that case, the inhabitants of the 
town were interested for the plaintiff to recover, for the benefit of 
the poor ot the town, whom they were compelled to support by tax- 
ation, and the effect of the recovery for the benefit of the poor of 
the town would relieve the inhabitants from the payment of taxes 
to the extent of such recovery. In this case, the citizens of the 
City of Columbus would be liable to be taxed for the payment of 
the verdict which might be recovered from the defendants, and, 
therefore, were not wholly disinterested. Hesketh vs. Braddock, 
3 Burrow’s Rep. 1847. The plaintiff below did not challenge all 
the Jurors who were citizens of Columbus; whereupon, the de- 
fendants insisted the plaintiff should challenge ad the citizens of 
Columbus who were on the Grand Jury list, which the plaintiff 
declined doing. The Court announced to the defendants, that 
they might challenge the Jurors for the same cause as the plain- 
tiff had done, which the defendants declined doing ; and, as neither 
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party challenged the remaining Jurors who were inhabitants of 
the City, the Court refused to discharge them; whereupon the 
defendants excepted. There is no foundation for this objection. 
It was the privilege of the plaintiff to challenge the Jurors who 
were inhabitants of the City, or not, and if he thought proper to 
waive his right of challenge, the defendants had no right to com- 
plain—certainly not after the Court gave to them the right to 
challenge the remaining Jurors for the same cause as the plaintiff 
had done, and they declined to exercise it. 

The testimony of Moses, the former Mayor of the City, was of- 
fered by the plaintiff for the purpose of showing that the negro 
Crawford, was confined by the order of the defendants. The 
witness stated that “in regard to the plaintiff’s calls upon him 
relative to Crawford, he recollects distinctly, that nothing on the 
subject would have been listened to, except through the action of 
the defendants.” To the admission of this part of the testimony 
of the witness, the defendants excepted. To enable the plaintiff 
to recover, it was necessary for him to show that the slave, Craw- 
ford, was confined by the orders of the defendants, and the testi- 
mony of Moses, who was Mayor of the City at that time, and 
which is excepted to, when taken in connexion with the other part 
of his answers, as appear on the record, manifestly conduces to 
prove the fact of the detention of the negro by the defendants,. 
and was properly admitted by the Court below. 

[2.] With regard to the preliminary remarks of the Court to 
the Jury, as contained in the record, we cannot say there existed 
any necessity for the Court to have made them, so far as concern- 
ed the merits of the controversy between the parties ; yet, we find 
no error in law, in the charge of the Court, which would au- 
thorize the interference of this Court. After the Jury found a 
verdict for the plaintiff, the defendants moved the Court below 
for a new trial, which being refused, the defendants excepted. 

[3.] The motion for a new trial was based on the grounds 
which have already been considered, as well as the additional 
ground, that Cook, one of the Jurymen, had formed and express- 
ed an opinion in favor of the plaintiff previous to the trial, which 
was unknown to the defendants or their attorneys. 

This motion is supported by the affidavit of Jones, which does 
not establish any settled opinion entertained or expressed by 
the Juror against the defendants, but all improper inferences 
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which might possibly be drawn against the verdict from the state- 
ment of Jones, are fully rebutted and explained by the affidavit 
of the Juror himself in support of the verdict. Ramadge vs. 
Ryam, 23 Eng. Com. Law Rep. 296.* We find no error in this 
r.cord. 

Let the judgment of the Court below be affirmed. 





No. 26.—James Cox, plaintiff in error, vs. Tuomas C. Sutut- 
VAN, defendant in error. 


[1.] S, an attorney, gave a receiptgor a note to collect, to C, in which the note 
is described, but omitting the fact that it was indorsed by one R. Held, that 
in an action by C against 8, for damages, it was competent for C to prove 
by parol, the fact of the indorsement. 

(2.] An attorney is bound to the highest honor and integrity—to the utmost 
good faith; yet, if in the exercise of a diligence beyond the powers and 
obligations of his trust, he realises a fund upon a judgment in his own favor, 
out of his client’s debtor, he is not bound to apply it to his chient’s claim. 

[3.] An attorney is bound to reasonable skill and diligence, and is liable for 
ordinary neglect; and the skill required has reference to the character of 
the business which he undertakes to do. 

[4.] The damages to which he is liable do not, necessarily, extend to the 
whole amount of the debt which he assumes to collect, but only to the loss 
which his client has actually sustained, 

[{5.] The client is not bound to any diligence, unless stipulated for, in a con- 
tract. 


Assumpsit, &c. in Sumter Superior Court. Tried before 
Judge Warren, May Term, 1849. 


This was an action against Thomas C. Sullivan, an attorney at 
law, g¢urviving partner of Sullivan and Fraser, for misconduct, in 
failing to collect the amount of a note placed in the hands of the 
firm for collection. 


*See Monroe vs. The State, 5 Ga. Rep. 85.—[Rep.] 
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On the trial the following receipt was given in evidence: 

“On or before the first day of January next, we or either of 
us, promise to pay John Rawls, or bearer, two hundred and thir- 
ty-five dollars, with interest from date, for value received. 

May 11, 1839. (Signed) Dempsey J. Justice, 

Levi JUSTICE. 

Received from James Cox the original note of which the above 
is acopy, for collection. (Signed) Surutvan & Fraser, 

April 3, 1842. Atto’s at Law.” 

It was in evidence that suit was brought against the makers, to 
the May Term, 1842, of Sumter Superior Court. The note 
was placed in the declaration, it was supposed by both parties. 
These papers, with others, were afterwards extracted from the 
Clerk’s office and burned up. Judgment was never obtained, nor 
copies of thé papers established. Levi Justice ran away late in 
the fall of 1842, carrying away 18 negroes. It was in evidence 
that defendant, Sullivan, had collected fifty dollars, on a fi. fa. 
obtained since 1842, in his own favor, against Dempsey J. Jus- 
tice, by sale of a lot of landin Bibb County; and also $125 by 
sale of land in Cobb County, by giving half the amount to the 
agent through whom the collection was made. Plaintiff’s coun- 
sel then offered to prove, that when the note was received for col- 
lection, it had the indorsement of John Rawls, who resided in 
Pulaski County, and was solvent and able to respond at the time. 
Defendant objected to the testimony being admitted, which ob- 
jection was sustained by the Court, and plaintiff excepted. 

The Court charged the Jury that “if, by the professional neg- 
lect of the defendant, the plaintiff hal been damaged, he was en- 
titled to recover to the amount of that damage 5 that the defend- 
ant was not bound to go out of the County to search for proper- 
ty—this was for his client to do; that if defendant had a fi. fa. 
against Dempsey J. of younger date than the judgment of plain 
tiff would have been, and by extraordinary diligence and ex- 
pense, defendant had raised: money on his own fi. fa. he was not 
bound to apply the money thus made, to his client’s debt.” 

To which charge plaintiff excepted ; and these several decis- 


ions are alleged to be erroneous. 








































E. R. Brown, for plaintiff in error. 
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B. Hitt, for defendant in error. 
By the Court—Nisset, J. delivering the opinion. 


[1.] We believe that the Circuit Judge erred in repelling parol 
evidence of the fact, that the note receipted for by the defendant 
was indorsed by John Rawls. The receipt describes a note 
made by Dempsey J. Justice and Levi Justice. The action was 
brought to charge the defendant for professional negligence, in 
damages. On the trial the plaintiff offered to prove by parol, 
that the note was indorsed by John Rawls, in order to lay the 
ground-work for proving negligence, in not suing him. The ob- 
jection made here to the evidence is, that the receipt for the note 
is in the nature of a written contract, which cannot be varied, con- 
tradicted, or added to, by parol. We do not think that the rule 
as to parol evidence to vary, add to, or contradict a written agree- 
ment, applies to this case. There can be no doubt but that an 
attorney may stipulate in writing with his client as to the extent 
and terms of his obligations, and when that is done, the parties 
will be bound by it as the highest evidence (adopted by them) of 
what their contract is. The parties have not done that in this 
case. There is no agreement, in writing, as to the extent of the 
obligations assumed by the defendant. There is no limitation of 
those obligations as they exist by the general law. The receipt 
proves the bailment—the delivery of the note for collection—and 
nomore. The plaintiff’s right of action grows out of the relation 
which the law has established between client and attorney. Ac- 
cording to the law regulating that relation, it is the duty of an at- 
torney to collect a note, if necessary, out of an indorser as well 
as the maker or makers. And where the receipt of the note is 
established, and there is no contract to limit the attorney’s duties, 
the extent of his duties is to be ascertained by the facts of the 
case, and the law of this species of bailment applicable thereto. 
I state the rule generally to be, that when a note is taken by an 
attorney for collection, and is indorsed, in the absence of any stip- 
ulation to the contrary, it is his duty to use the same diligence 
and skill to collect out of the indorser or any other party legally 
liable on it, which is necessary to collect out of the makers. Still, 
it is not true that, in all cases, he is bound to collect out of all the 
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parties on the paper. If, according to the facts of the case, it was 
manifestly the understanding of the parties, that the indorser, or 
any other party, should not be pursued, then the attorney is not 
bound if he fails to pursue that party. As, for example, in case 
of anote taken here for collection, and indorsed by a person resi- 
ding without the jurisdiction of the State, and too remote for the 
personal attention of the attorney, and in all cases standing upon 
a like footing of reason and justice. The fact of indorsement 
may be proven, and whether the attorney be bound to proceed 
against the indorser, under all the circumstances of the case, is to 
be left to the Court and Jury. If, however, there are no facts or 
circumstances going to show that it was the understanding of the 
parties, that an indorser or any other party should not be pursued, 
then the obligation of the attorney is perfect to pursue, if need be, 
all the parties. The rule of evidence operates equally in favor of 
both client and attorney, and may be applied for the benefit of 
both. 

The Court below did not err in charging the Jury, that money 
raised by an attorney upon a judgment in his own favor, by extra- 
ordinary diligence, ought not to be applied by him to the claim of 
his client in his hands for collection. The facts were, that the de- 
fendant, having a judgment against the debtor of his client, em- 
ployed an agent at the cost of one-half his debt, to subject pro- 
perty in one of the remote Counties of the State, and did subject 
it. Such a contract he could not make for his client without spe- 
cial authority. 

[2.] He is bound to the highest honor and integrity, to the ut- 
most good faith. Asa general rule, he will not be permitted to 
pursue his own interests when they conflict with those of his cli- 
ent. By assuming the trust to collect, he pledges himself to pro- 
tect his interest against all others, even hisown. Yet, if in the 
exercise of a diligence beyond the powers and obligations of his 
trust, he realizes a fund out of the common debtor, we know of no 
rule of Law or Equity which would compel him, at the peril of 
accountability in damages, to pay it to his client. To appropri- 
ate money raised as this was, is no violation of professional hon- 
or. What facts will constitute professional faith, and fulfil the 
requirements of professional honor, it would be in vain to attempt 
to ascertain by any general tests. Each case, in this regard, must 
be determined by its own facts. Clearly, however, it is the inter- 
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est of the community, and also of a profession distinguished for 
its liberal views, its lofty honor, and its great social and moral in- 
fluence, that the liability of its members, upon the score of good 
faith, should be subject to an exceedingly stringent rule. 

[3.] An attorney is not bound to extraordinary diligence. He 
is bound to reasonable skill and diligence, and the skill has refer- 
ence to the character of the business he undertakes to do. He 
is liable for ordinary neglect. In other words, “ He undertakes 
for the employment of a degree of skill ordinarily adequate and 
proportioned to the business he assumes. Spondet peritiam artis. 
Imperitia culpe adnumeratur. Reasonable skill constitutes the 
measure of his engagement, and he is responsible for ordinary 
neglect.” 2 Greenlf. Ev. §144. Story on Bailment, §§431, 432, 
433. Ruer vs. Righly, 4 B. & A. 202. Ireson vs. Pearman, 3 B. 
§& C.799. Hart vs. Frame, 3 Jur. 547. 6 Cl. & Fin. 192. Lan- 
phier vs. Phipos, 8 C. & P. 475. 4 Burrow, 2061. 1 Wheat. Selw. 
170. 4 Peters, 172. 2 Watts & Serg. 103. Riley, 156. 3 Pike, 
75. 15 Mass. 316. 1 Verm. 73. 

[4.] The damages do not necessarily extend to the amount of 
the debt lost by the attorney’s negligence, but only to the loss ac- 
tually sustained. 2 Greenlf. Ev. §146. Dearborn vs. Dearborn, 
15 Mass. 316. Crooker vs. Hutchinson, 3 Chipm. 117. Hunting- 
ton vs. Rummill, 3 Day, 390. 3 Bibb, 517. 

[5.] We think that the Court erred in saying to the Jury, that 
the plaintiff—the client—is bound to extraordinary diligence. 
His diligence, or the want of it, does not in any way affect the li- 
ability of his attorney, unless stipulated for by special contract. 

Let the judgment be reversed. 
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No. 27.—James M. Au.en, assignee, &c. plaintiff in error, vs. 
Arcuipatp Marttuews, defendant. 











[1.] A judgment quando binds all the estate of the defendant's testator or in- 
testate, except such as was in the hands of the representative at the time of 
the judgment, or such as had been previously administered by him; and 
third persons cannot take advantage of the form of the judgment, to screen 
property in their possession from liability. 

[2.] Where a plaintiff in f. fa. founded on a judgment quando, levies on a 
negro claimed by athird person, proof that the negro belonged to the intes- 
tate at his death, and has never been in the possession of the administrator, 
nor controlled by him since his appointment, is sufficient to remove the 










onus. 










Levy and claim, in Talbot Superior Court. Tried before Judge 
ALEXANDER, March Term, 1849. 






A judgment was rendered in the Superior Court of Talbot 
County, in favor of the plaintiff in error, against Marion Bethune, 
administrator of Z. Booth, deceased, “ quando acciderint,” and 
execution issued thereon on 31st October, 1845. On 17th July, 
1846, this execution was levied upon a negro boy named Abra- 
ham, to which negro slave a claim was regularly interposed by the 
defendant in error. 

Upon this claim issue was joined, and the same came on for tri- 
al at the March Term, 1849, of said Court. 

The plaintiff in 7. fa. gave in evidence his execution, and prov- 
ed the levy; and farther, that the boy, Abraham, was born the 
property of Zachariah Booth, deceased, in the year 1839, and 
was in his possession at his death in March, 1840. Possession was 
proven in the claimant from some time in 1841, till the time of the 
levy; and it was proven that the negro boy had never been in 
the possession of the administrator within the knowledge of the 
witnesses. Plaintiff in ff. fa. also introduced the records of the 
proceedings of the Court of Ordinary of Talbot County, show- 
ing the appointment of the administrator in November, 1844, and 
that he had never made any returns or inventory, and nothing to 
show that he had ever administered upon the negro in dispute. 

The plaintiff closed his case, when claimant moved to dismiss 
the levy, on the ground that the plaintiff had not cast the onus pro- 
bandi on the claimant, as it appeared in the execution, that the 
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plaintiff’s judgment was for goods and chattels, land and tene- 
ments, that should come to the hands of the administrator after 
the judgment, viz: 24th October, 1845; and the claimant having 
possession of the negro since 1841, the law presumed that the 
negro had been administered. 

The Court sustained the motion, and. ordered the levy dismis- 
sed; to which decision plaintiff excepted. 


B. Hirt, for plaintiff in error. 
L. B. Smirn and WELLBOoRN, for defendant, cited— 


2 Williams on Ex’rs, 1425, ’6, 1185, 1414, 1284. 1 Chit. Gen. 
Prac. 558, 9. 1 Tidd, 1017. Jenkins vs. Plume, 1 Salk. 208. 
Mara vs. Quin, 6 T. R.1. McDowell vs. Branham, 2 Nott § Me- 
Cord, 572. 


By the Court—Lumprkin, J. delivering the opinion. 


The question argued at bar, is not exactly that which is made 
by the record. Below it was insisted that the onus had not been 
removed by the plaintiff in execution, and a motion was made and 
sustained to dismiss the levy on that account. It is now contend- 
ed that the decision was right, for the reason that a judgment 
quando cannot reach and exert a direct lien on property situated 
as thisis; and that the only remedy which the plaintiff has, is to 
sue out a scire facias against the administrator, or to bring debt 
against him upon the judgment quando. 

[1.] We think differently as to the effect of a judgment of this 
description under our Judiciary. We hold that it binds all the 
property of the deceased which has not been administered, and 
which was not in the possession of the representative of the es- 
tate at the time of its rendition. And why should it not? It is 
for a debt due by the deceased in his lifetime, and so far as the 
assets are concerned, should be co-extensive in its lien with a gen- 
eral judgment, de bonis testatoris, with the limitation already spe- 
cified. Of course it cannot affect property already administered, 
or which wasin hand at the time of its rendition; for this would 
be to subject the estate twice to its payment. But no sufficient 
reason can be assigned why it should not cover property which 
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has never come to the hands of the defendant to be administered. 
The judgment is taken in this form for the protection of the party 
from personal liability. But as already. intimated by this Court, 
in Cairns vs. Iverson, (3 Kelly, 132,) the form of the judgment 
should not shield third persons who may have property, real or 
personal, in their possession belonging to the estate, and which 
ought in justice to go to the discharge of its debts. 

It is argued that this rule would disturb the regular course of 
administration, and operate to defeat older and higher liens. But 
this can be prevented by the interposition of the representative, 
or of the creditor whose rights are to be prejudiced. If this 
course is not allowed, property will often escape, which ought to 
go tothe payment of debts. For itis not very well settled how 
far executors and administrators can be made liable for property 
which was never in their possession, especially where the title is 
in dispute. In all such cases it is better, every way, that the ex- 
pense and trouble should be incurred by the creditor. 

Nor, on the other hand, can the claimant be injured. He can 
show that the property does not belong to the estate, or else that 
it has already been administered, or was in the hands of the re- 


presentative for that purpose, at the time the judgment was ob- 


tained. 

McDowell vs. Branham and Wife, (2 Nott § McCord, 512,) is 
supposed to be an authority against this opinion. Unfortunately 
this case proves too much. The argument in the case before us 
is, that the creditor should proceed by scire facias or debt on his 
judgment, to charge the administrator. Inthe Carolina case this 
very course was pursued. It was an action of debt on judgment 
of assets, guando acciderint, against the representatives of the es- 
tate of the debtor. It is true the negroes were in the possession 
of the defendants at the time the judgment was rendered; but 
they were included in a marriage contract between the widow and 
administratrix and the debtor, her deceased husband; and being 
considered her separate estate, were neither mentioned in the 
appraisement, nor stated in the acccunts rendered to the Ordina- 
ry. Subsequent to the judgment guando, the Constitutional Court 
declared the marriage contract void, as to the creditors of the 
husband, and the property liable to the payment of his debts. 
McDowell was, however, held to be precluded, by the form of 
his judgment, from disturbing this property. Mr. Justice Gantt 
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remarked, that “ At the time of taking his judgment, McDowell 
perhaps reflected that the property in question belonged to the 
administratrix before marriage, and by agreement was to have 
been settled upon her; that the contracting parties, from igno- 
rance of the law, had by mistake recorded the deed of settlement 
in an improper office, whereby the purpose for which it was made 
had been frustrated; and disdaining to take an illiberal advantage 
against an unfortunate woman, whose support depended upon 
her being able to retain this little pittance, the generosity of his 
nature induced him to waive an advantage which, in strictness of 
law, he might have taken, but which justice and right seemed to 
forbid. I wish he had adhered to this correct dictate of a feeling 
heart.” 

While we admire the generous impulses which dictated these 
sentiments, they but confirm us in the propriety of the view we 
have taken, namely: to allow the issue to be made directly be- 
tween the creditor and third persons, who, not being parties to 
the judgment quando, caunot take advantage of its form, to screen 
property which is confessedly liable to the payment of his debts. 

Mara vs. Quin, (6 T. R.1,) is relied upon by counsel for 
claimant. This was a scire facias upon a judgment quando ; and 
while it establishes the general doctrine, which is not questioned, 
that as between the parties themselves, the admission of the truth 
of the plea of plene administravit, operated as a bar to the credi- 
tor claiming any other assets than those which the executor or 
administrator should receive afterwards, nevertheless it evinces 
the determination of the Court so to mould its proceedings, as to 
subserve the ends of right and justice. In England, if the re- 
presentative receive any assets after the bringing of the action 
and before plea, they cannot be recovered by the creditor in that 
action, because the words of the declaration and the plea confine 
the consideration to those assets which the defendant has at the 
time of suing out the writ; for, say the works on pleading, plene 
administravit is no plea unless it say, at the day of purchasing the 
writ—here, between the time of pleading in the former action 
and entering up judgment, assets to the amount of £146 6s. 3d. 
came to the defendant’s hands. And, on motion, the whole Court 
were unanimous in holding, that the judgment quando might be 
amended so as to cover these assets; and leave was withheld, 
finally, on the affidavit of the defendant, that she should be dam- 
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nified if the rule were granted, for that other creditors, on sim- 
ple contracts, had in the meantime obtained judgments against 
her on account of these assets. 

We deem it unnecessary to make any comments upon Jenkins 
§ Uz. vs. Plume, (1 Salk. 207.) The only question there being, 
whether husband and wife, upon a nonsuit, should pay costs, 
where they declare upon an tndebitatus assumpsit to them as ex- 
ecutors, on a cause arising after testator’s death. It is obvious, 
therefore, that there is no conflict between us and any of the pre- 
cedents which have been cited. 

|2.] As to the onus, the plaintiff proved property and posses- 
sion in the decedent at the time of his death in 1840; that admin- 
istration was not granted till 1844, until which time there could be 
no adverse possession, as there was no one capable, in law, of su- 
ing. And here he might have stopped; but he went one step 
farther, and showed that the slave in controversy never was in 
the possession of, Bethune, the administrator, or in any way con- 
trolled by him. Surelythis was enough to put the claimant upon 
the proof of his title. 

The judgment must be reversed. 


No. 28.—Witiiam WELLs, plaintiff in error, vs. Wituss Hasty, 
defendant. 


In error, from Marion County. 


On motion, Ordered, That the writ of error in this case be dis- 
missed, upon the ground that there was no notice filed, as requir- 
ed by law, in the Clerk’s office of the Court below, of the sign- 
ing and certifying of the bill of exceptions by the Judge of the 
Circuit Court. 


VOL. vit, 20 
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No 29,—Po.tty Tuomas, plaintiff in error, vs. Tuomas Brins- 
FIELD, defendant. 


{1.] Trusts intended by the Courts of Equity, not to be reached or affected 
by the Statute of Limitations, are those technical, continuing trusts which 
are not at all cognizable at Law, but fall within the proper, peculiar and ex- 
clusive jurisdiction of Courts of Chancery. 


In Equity. In Stewart Superior Court. Tried before Judge 
Avexanper, April Term, 1849. 


Polly Thomas filed her bill in Stewart Superior Court, against 
Thomas Brinsfield, charging that, in the year 1829, in the State of 
North Carolina, being anxious to remove from that State, and 
having no friend to whom she could apply, complainant was in- 
duced to make application to Thomas Brinsfield, who then agreed 
and undertook to remove complainant and her ,infant daughter, 
together with the property of which she was possessed, consist- 
ing of a horse and four negroes, to the State of Georgia, and to 
afford her, her child and property, due and proper protection ; 
that in pursuance of this agreement, Brinsfield farnished a wag- 
on and one horse ; for which service, complainant alleged she 
had paid the amount stipulated as compensation for his services ; 
that Brinsfield, after arriving in Georgia, presuming upon the influ- 
ence he had acquired over the conduct and property of the com- 
plainant, took the sole and entire management of the property, 
sometimes setting up title in himself, and continued to work and 
use, and receive the profits of the labor of said negroes for about 
six years from and after the year 1829, amounting to $1500. The 
bill charged the conversion of a portion of the property into 
money, and the investment of it in other property; but on the 
trial, an account of the hire of the negroes alone was insisted upon. 
The bill farther charged, that the defendant had fraudulently ob- 
tained from complainant a bill of sale to all of this property, and 
also a receipt in full for all claims, dated in November, 1835, 
both of which were without consideration, and procured by threats, 
persuasion and actual force. The bill prayed discovery and an 
account, &c. 

The answer denied the equitable circumstances charged, ad- 
mitting the possession, but claiming title to the property ; and ac- 
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companying the answer was a plea of the Statute of Limitations. 
It is unnecessary to state the contents of the bill and answer more 
particularly, to understand the decision of the Supreme Court; 
“nor is it necessary to include an abstract of the testimony before 


the Jury on the trial. 

The only question in controversy, (which has been appealed 
to this Court,) before the Court below, was whether, under the 
facts charged, a trust was shown in Brinsfield so far as the hire of 
the negroes was concerned, and if there was a trust, whether or 
not the Statute of Limitations was a bar to the same. 

The Court below charged the Jury that the complainant was 
not barred by the Statute until after demand and refusal to pay, 
or some other act of conversion on the part of Brinsfield. 

On hearing a motion for a new trial, the Court granted the mo- 
tion, and ordered a new trial, on the ground that “ the only ques- 
tion was, whether the facts showed that Brinsfield held the hire 
in trust. If he did, the Statute of Limitations did not run until 
the termination of the trust. If he did not, it did. In the opin- 
ion of the Court, the facts showed no trust. 

To the decision granting a new trial, complainant’s counsel ex- 


cepted. 
H. L. Benning, for plaintiff in error. 


The facts in this case show a trust between the plaintiff and 
defendant—a trust by which he held the hire of the negroes for 
the benefit of the plaintiff. 

1. It was agreed that Brinsfield should superintend the remov- 
al, &c. of the plaintiff’s person and property, and afford person 
and property due and proper protection. Under this contract Brins- 
field obtained possession of the property. It appears from the ev- 
idence, that soon afterwards Brinsfield acquired such an influence 
over the plaintiff as to induce her to live with him six or seven 
years as his wife. During this period he ‘took’ into his own 
management the negroes and received the profits of their labor. 
It must, therefore, be presumed that he so “took” this manage- 
ment with her consent. If so, that would make out a case of trust. 
3 Black. 432. Story’s Equity, §§980, 1210, 1255, 1261, 1258, 1259, 
976, 465, and note 1, 532, 533, 534. A trust may grow out of 
a tort, as in case of executor de son tort. 





SUPREME COURT OF GEORGIA. 


Thomas vs. Brinsfield. 








2. And a case of direct trust—one not subject to the Statute of 
Limitations. Lewin on Trusts and Trustees, 611, 612. 2 Peere 
Wms. 145, 146. Chancery Cases, 20 to 26. 2 Mylne & Keene, 
225. 4 Mylne & Craig, 52. 

3. The relationship of trustee and cestuz que trust, as to the negro 
hire, between the plaintiff and defendant, did not terminate until 
the alleged settlement in November, 1835, which was less than 

four years before the bringing of the present bill. 


Downine, for defendant. 


1. The Court will not, unless in a peculiar case, control the 
discretion of the Superior Court in granting a new trial. 6 Ga. 
Rep. 185. 3 Kelly, 117. 

2. A case of trust, in which the Statute of Limitations would 
not apply, must be one of exclusive Equity jurisdiction. 

To a case in which a Court of Common Law has at least con- 
current, if not exclusive jurisdiction, the Statute of Limitations 
would apply. Angell on Limitations, 161, 162, note, 174. 7 
John. Ch. Reps. 89,110, 113. John. Reps. 20, 576. Angell on 
Limitations, 166, 168, 169 and cases cited, 171,’2, and note, 173 
et seq. 8 Porter, 211. 7 John. Ch. Rep. 112, 117, 121,128. 1 
Story Eq. (old ed.) p. 73, 503,’4. 13 ed. p. 71 et seg. and 544, and 
cases cited. 2 Story Eq. (old ed.) 735,'6, 3 ed. 902, et seg. and 
note. 3 Bro. Ch. R. 639, note. 2 Paige N. Y. Ch. R. 577. 8 
Pick.108. 11 1b.9. 4 Cow. N. Y.R.717. 2 Jac. §& Walker, 156. 
Law Library, 1, p.40, 41. Blanchard on Limitations. 

In the case at bar, no trust, not even declared by parol, as it 
might have been. 2 Kelly, 299. 


WELLBoRN, for defendant, argued— 


1st. That the true test by which the application of the Statute 
of Limitations asa bar to the plaintiff’s demands is to be tried, 
must be sought in the answer to the question, whether the case 
made by the bill and proofs is one of an express, direct and con- 
tinued trust? and our argument is, that the language of the bill 
and the evidence contained in the record, so far as they favor the 
plaintiff, concur in showing the defendant to have been a mere 
wrong-doer. Suppose, however, that it were possible to hold the 
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defendant to the relation originally of bailee or constructive trus- 
tee to the plaintiff, yet the Statute of Limitations applies. Stent 
vs. Millish, 2°Atk.610. Beckford et al. vs. Wade, 17 Ves. 88, 96, 
97. Murray vs. Coster, 20 Johns. Rep. 576. Trecotchic vs. Austin 
et al. 4 Mason, 16. 

2d. He also cited and remarked upon the cases of Sherman 
vs. Sherman, 2 Vern. 276. Lansing vs. Starr, 2 Johns. Ch. 150, 
151. Rayner rs. Pearsall, 3 Johns. Ch. 586. Nisbet vs. Lawson, 
1 Kelly, 275. Prince’s Digest, 447. 


By the Court.—Niszet, J. delivering the opinion. 


[1.] Courts of Equity are not strictly within the Statutes of 
Limitation. Yetdength of time, in analogy to the Statutes of 
Limitation, is as complete a bar in Equity as at Law. Ifa party’s 
right or demand is barred by the laws of the State, he is not re- 
lieved from the operation of the laws, by going into Equity to as- 
sert it. This would make the Courts of Equity a refuge from 
the wise and salutary operation of the Statutes. The effect would 
be, in all cases over which Equity could take jurisdiction, to re- 
peal the Statutes of Limitation. There are, however, some sub- 
jects of Equity cognizance, exempted from the operation of the 
Statutes of Limitation. Among these are trusts. ‘Trusts, (says 
Mr. Angell) in their strict and technical sense, are known only in 
Equity, and falling, as they do, in such a sense, within the pecu- 
liar and exclusive jurisdiction of a Court of Equity, the doctrine 
has been long established, that so long as they subsist, they can- 
not be reached as between trustee and cestui que trust, by the Stat- 
ute of Limitations.” Angell on Limitations, §1, ch. 16, p. 161. 

For the equitable principle upon which this doctrine is founded, 
I quote the language of Lord Redesdale in Hovenden vs. Lord 
Annesly. “If a trustee (says Lord Redesdale,) is in possession 
and does not execute his trust, the possession of the trustee is the 
possession of the cestuc que trust, and if the only circumstance is, 
that he does not perform his trust, his possession operates nothing 
as a bar, because his possession is according to histitle.” 2 Scho. 
& Lef. Ch. R. 607. 

It is not, however, every trust that is thus free from the opera- 
tion of the Statute of Limitations. In the broad meaning of that 
term, every case of confidence reposed is a trust—as in case of 
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bailment, the loan of money and many other instances of like 
character. If all transactions between parties, which imply con- 
fidence, and also all trusts, which arise by operation of law, were 
exempt from the Statute bar, then would the range of its benign 
influences be greatly limited. Hence, to determine precisely 
what kind of trusts are not within the influence of the Statute, has 
been one of the most perplexing questions to the profession. And 
although great learning and great labor have been applied to its 
elucidation, it is not now free from difficulty, particularly in this 
State, for reasons that I shall hereafter mention. The case of 
Kane vs. Bloodgood, determined in New York by Chancellor 
Kent, in 1823, has led the Judicial mind of this country to a very 
great extent since that day. The opinion of the great American 
Chancellor, pronounced in that case, contains a review and analy- 
sis of the cases on the subject. The rule which he has deduced 
from them, so far as I can ascertain, has not been impugned by 
any respectable Court in this country. Indeed, the rule which he 
lays down, in its main features, had been long before ordained by 
high Chancery authority in England, and may be considered not as 
new, but as the rule of the British Chancery. If, upon this occa- 
sion, it were expected of me to review the authorities upon this 
subject, I should hold it no dereliction of duty, to waive it, by re- 
ferring all learned and curious persons to that case. The rule 
to which I refer, is stated in these words: “The trusts intended 
by the Courts of Equity, not to be reached or affected by the 
Statute of Limitations, are those technical and continuing trusts 
which are not at all cognizable at Law, but fall within the proper, 
peculiar and exclusive jurisdiction of this Court.” 7 Johns. Ch. 
R.111. 3 Kelly, 396. An analysis of this rule gives the follow- 
ing results; The trust must be ¢echnical in contradistinction to 
constructive trusts ; the latter being subject to the operation of the 
Statute. All trusts are no doubt technical which spring express- 
ly from the operation of the law, or are created by the act of the 
parties, and for a breach of which no remedy lies but in Chan- 
cery. 

It must be a continuing trust. In case of a direct trust, so long 
as the trust is a subsisting one, and admitted by the acts or declar- 
ations of the parties, the Statute is no bar to the remedy of the cestui 
que trust against the trustee. But if the trustee should deny the 
right of his cestut que trust, and assume absolute ownership, from 
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the time of such denial and assumption, the Statute would run in 
his favor against the cestui que trust. ‘ When such transactions 
(says Ch. Ken?,) take place between trustee and cestui que trust, 
as would, in the case of tenants in common, amount to an ouster 
of one of them by the other, I can hardly suppose that a Court 
of Equity would consider length of time afterwards as of no 
consequence. There is no good reason why the Statute of Lim- 
itations should not apply to such a case as well as to cases of con- 
structive trusts, and to cases of detected fraud, and‘to all other 
cases in which the Statute is assumed as a rule of decision.” 7 
Johns. Ch. R. 123,’4. Such I understand to be an illustration 
of a continuing trust, in the language of Ch. Ken?t’srule. 

Mr. J. Story carries this doctrine last stated, one step farther. 
He seems to hold that, if circumstances exist which raise a_pre- 
sumption from lapse of time, that the trust has been extinguished 
in case of a direct and positive trust, the Statute will bar the ces- 
tui que trust. Adverting in Baker et ux. vs. Whiting et al.to the 
general rule, he says: ‘ This doctrine is regularly true, when it 
is received with the proper accompanying limitations; that no 
circumstances exist to raise a presumption from lapse of time, of an 
extinguishment of the trust, and no open denial or repudiation of 
the trust is brought home to the knowledge of the parties in in- 
terest, which requires them tv act as upon an asserted adverse ti- 
tle.” 3 Sumner R. 486,’7. Angell on Limitations, 171,’2. 4 
Mason’s R. 152. 2 Jac. §- Walker's Ch. R.1. 1 Dev. & Batt. N. 
C. Eq. R. 324. 9 Pick. 212. 48. §R. 310. 10 Peters, 223. 
3 Gill. §& Johns. 389. 

The prime element in Ch. Kent’s rule, is this: the trust must 
be such an one as is not at all cognizable at Law, but falls within the 
proper, peculiar and exclusive jurisdiction of a Court of Equity. 
It cannot be denied but that in the American and British Courts, 
this is recognized as the great test. If Chancery alone can take 
jurisdiction of the trust, it is not within the operation of the Stat- 
ute ; and onthe other hand, if it is cognizable at Law, or if Courts 
of Law have over it, with Equity, concurrent jurisdiction, it is 
within the influence of the Statute. As early as 1719, Lord Maceles- 
field said, “« Where one receives the profits of an infant’s estate, 
and six years after his coming of age, he brings a bill for an ac- 
count, the Statute of Limitations was a*bar to such suit, as 7t would 
be to an action of account at Law ; for this receipt of the profits of 
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an infant’s estate was not such.a trust as being a creature of a 
Court of Equity, the Statute shall be no bar to, for he might have 
had his action of account against him at Law; and, therefore, no 
necessity to come into this Court for the account.” Prec. in Ch. 
518. Lord Hardwick recognized the same test in Prince vs. Hey- 
lin, 1 Atk. 493, in Brereton vs. Gamul, 2 Atk. 240, and in the case 
of Sturt vs. Mellish, 2 Atk. 610. In the last named case, his 
Lordship said : “ I agree, if it isa trust, it would not be within 
the Statute, but there is no color to call it so here. ‘ For a trust is, 
where there is such a confidence between parties, that no action 
at Law will lie, but is merely a case for the consideration of this 
Court.” 

Lord Redesdale expressly adopted the rule of Lord Macclesfield 
in Hovenden vs. Lord Annesly. 2 Sch. § Lef. 607. Tothe same 
extent go the modern cases. I forbear to refer to them. See 
Angell on Limitations, 161 to 170. 

An illustration of a direct technical trust, created by act of par- 
ties, is found in the case of the Administrators of Allen vs. Wool- 
ly, (1 Green. N. J. Ch. R. 209.) The case was this: A executed 
a power of attorney to J W, and thereby placed her whole pro- 
perty at the disposal of the attorney, with full power to collect 
her choses in action, and to make sale of her goods and chattels, 
and out of the principal as well as interest of the proceeds to 
maintain and support her, with a provision that J W should ac- 
count when required. It was held to be a direct trust to which 
a plea of the Statute was not applicable. 

The most common illustration of the creation of a direct trust 
by operation of law, is the appointment and qualification of ex- 
ecutors and administrators. 

We have seen that to exempt a trust from the operation 
of the Statute, it must be exclusively of Equity cognizance. 
Hence, where the jurisdiction is concurrent over the subject 
matter, the Statute operates asa bar. Itis well settled, that 
where a party may go either into Equity or into a Court of Law, 
and assert his remedy, the plea of the Statute isa bar. In Eng- 
land, the Statute does not apply to legacies and distributive 
shares, for there they are subjects of exclusive Equity jurisdic- 
tion. In New York, however, where by Statute there is a legal 
remedy for these, it has been held, that the Courts of Chancery 
ought to apply the same limitation to the equitable, which the 








AMERICUS, JULY TERM, 1849. 161 


Thomas vs. Brinsfield. 








Courts of Law apply to the legal remedy. See Ch. Kent in 
Kain vs. Bloodgood, 7 John. Ch. R. 126, ’7. In Murray vs. Cos- 
ter, this was @xpressly ruled. Ch. J. Spencer, in that case, said, 
“T have, therefore, no hesitation in saying, that in a case where 
there is concurrent jurisdiction in the Courts of Common Law 
and of Equity, the rule must be the same, and the Statute of Lim- 
itations may be pleaded with the same effect in the one Court as 
the other. In cases of trusts and fraud, peculiarly, appropriately 
and exclusively the objects of Equity jurisdiction, according to 
the established doctrine, the Statute cannot be pleaded.” 20 John. 
RR. 583, °4. 

In all those States where, by Statute, actions at law may be 
brought against executors and administrators, and a limitation is 
fixed to those actions, the Statute has been held a har, both in 
Equity and at Law, except in cases of fraud aml concealment. 
Angell on Limitations, 167. Wisner vs. Barnet,4 Wash. C. C. R. 
639. Towzer vs. DeMeyer,2 Paige, 574. 5 Cranch’s R. 322. 
Buchan vs. James, 1 Baily’s Eq. R.437. 1 Speer’s 8. C. Eq. R. 
375. 

In our State the Courts of Law have concurrent jurisdiction 
with the Courts of Equity, in all matters over which, by Statute, 
Equity has jurisdiction, as transactions between partners, and co- 
executors, distribution of estates and payment of legacies, and 
fraudulent transactions against creditors. Prince, 447. 

The Statute fixes no limitation to actions brought under it, to 
enforce rights at Law growing out of these matters of concurrent 
jurisdiction. Yet the general Law of Limitations fixes the term 
within which the actions which would be necessarily brought, 
must be instituted. If then, in our State, it should be held that 
the general Law of Limitations applied at Law to suits brought 
for legacies and distributive shares, according to the decisions in 
other States, it would also apply in Equity, and the trusts of ex- 
ecutors and administrators would not be free from the Statute 
bar. Hence it is, as I before hinted, that the subject of limitation 
of trusts in this State is one of peculiar difficulty. 

I have thus endeavored to deduce the true rule as established 
upon authority, and have shown what I consider its extent and its 
chief modifications. What shall be its application in the cases 
which may spring up under our concurrent jurisdictions, I leave 
for this Court to determine when they shall be made. 

VOL. vil. 21 
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In no view of the rule, can the case made in this record be ex- 
empt from the operation of the Statute of Limitations. In the 
first place, it may be well questioned whether any trust at all was 
created in the transactions disclosed between these parties. 

The bill is filed to compel the defendant to account for the hire 
of certain slaves belonging to the complainant. It charges, that 
complainant agreed with defendant, in North Carolina, that he 
should accompany her to this State, and afford to her and her 
daughter and property, such protection and aid as they might 
need, for so much per diem, which, he having rendered the servi- 
ces stipulated for, she paid to him. This was a contract of hire. 
Thus far there was no trust. Upon arriving in this State, it far- 
ther charges, the defendant, presuming upon his influence over 
her, and her confidence in him, took into his possession and con- 
trol her negroes, and used them as his own, receiving their servi- 
ces and the proceeds of their labor. The bill charges that he 
fraudulently procured from complainant a bill of sale for the pro- 
perty, and also a receipt in full for all claims against her, and prays 
for discovery and account. The answer admits the possession of 
the property, and sets up a title to it, denying the equitable cir- 
cumstances. Now, take the case as made by the bill alone, and it 
is very doubtful whether any trust is created. It looks more 
like a tort—an outrageous tort. Trover, it seems to me, would 
lie for the negroes. If they were in his possession by her con- 
sent, it was at any time competent for her to have withdrawn 
that, and upon demand and refusal he would have become liable 
in an action for them. So, also, to an action for their hire annu- 
ally. An action of account, or for money had and received, would 
lie against him. It is not, therefore, if a trust, a technical contin- 
uing trust, not at all cognizable at Law, and belonging exclusively 
to a Court of Equity. The plea of the Statute was therefore 
properly held applicable to the case. 

Let the judgment be affirmed. 









AMERICUS, JULY TERM, 1849. 


Griffin vs. McKenzie. 













No. 30.—Satty Grirrin, assignee, plaintiff in error, vs. Henry 
"McKenzie and another, defendants. 











[1.] Seven years peaceable possession of land since 1822, by a bona fide pur- 
chaser, without actual notice of a judgment against the vendor, will protect 
the purchaser against the lien of a judgment obtained prior to the Act of 
1822. 

[2.] It is competent for the Legislature of a State to pass Statutes of Limita- 
tion, prescribing the time (provided it be not so unreasonable as to amount 
to a deprivation of the right,) within which judgments and all other con- 

tracts shall be enforced; there being a difference between the obligation of 

a contract, which, under the Constitution of the United States, cannot be 

impaired, and the remedy to enforce it, which generally may be left to the 

sound discretion of the Legislature. 

















Levy and Claim, in Lee Superior Court. Tried before J udge 


Warren, May Term, 1849. 









On the 12th March, 1822, a f. fa. issued from Wilkes Superior 
Court, in favor of plaintiff in error, against Mary Sherburn and 
Charles Sherburn. On the 30th April, 1849, this 7. fa. was levied 
on a tract of land in Lee County, which was claimed by the de- 
fendants in error. On the trial, plaintiff in fi. fa. read in evi- 
dence a grant from the State to Charles Sherburn for the lot in 
dispute, dated 29th October, 1836. 

The claimant showed a chain of title from Sherburn to himself, 
and peaceable possession under the same, without notice, for more 








than seven years. 

The only questions made in the Court below, and argued in 
this Court are, whether the Act of 19th December, 1822, which 
protects the title of a bona fide purchaser, without notice, from a 
defendant in execution, after a definite period of time, can have 
a retroactive operation on judgments obtained before that Act. 
And whether, without that Act, the claimant is protected under 
the general Act of Limitations of 1767. 












W. A. Hawkins, for plaintiff in error, contended— 





1. That all judgments in Georgia, obtained since the 19th De- 
cember, 1822, run and remain open and of full force and virtue, 
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till satisfied. Prince’s Dig. 436. Booth vs. Williams, 2 Kelly, 
253, *4. 

2. That said lien perpetually binds all the property of the de- 
fendant, whether in his or in the hands of purchasers, and the re- 
cord is constructive notice to the world. Prince’s Dig. 436. 
Booth vs. Williams, 2 Kelly, 253,’4. Robert Forsenth vs. Hora- 
tio Marbury, R. M. Charlton’s Rep. 330, 71. 

3. That the Act of 19th December, 1822, which protects the 
property of the debtor from levy under a judgment, when such 
property has been, for a definite period of time, in peaceable pos- 
session of the purchaser, for a valuable consideration, and with- 
out actual notice of such judgment, refers only to levies made 
upon judgments obtained since its passage. Prince’s Dig. 451, 
2. Dawson's Compilation, 214. Blackstone's Com. top page, 31, 
46. 1 Kent’s Com. 1 ed. 454, et seg. 3 Story’s Com. Con. U.S. Dash 
vs. Van Kleeck,7 John. R. 500, ’7. 1 Thomas’ Coke, 26 m, 20. 
Wilder vs. Lumpkin, 4 Kelly and Cobb, (Ga.) 211. 

4, That the Legislature cannot pass a law to act retrospective- 
ly, so as to impair the obligation of a contract, being in violation 
of the Constitution of the United States. Sturgis vs. Crowning- 
shield, 4. Wheaton, 197. 1 Kent’s Com. 413, ’14, 420,’21. 3 Séo- 
ry’s Com. on the Con.,U. 8.250. 8 Mass. Rep. 423. Robert 
Forsenth vs. Horatio Marbury, R. M. C. 324. 1 Art. §10, Con. U. 
S. Cobb, 735. Wilder vs. Lumpkin, 4 Kelly & Cobb, 218. 

5. That said Act cannot retrospect so as to divest a vested 
right. 1 Kent’s Com. 455, ’6. 3 Story’s Com. on Con. U. S. 268. 
R. M. Charlton’s R. 331,’2. Wilder vs. Lumpkin, 4 Kelly § 
Cobb, 218. 


E. R. Brown, for defendant in error. 


1. Seven years actual possession of land under color of title, 
gives “an indefeasible title—one that is not only sufficient for pro- 
tection, but also for recovery against all the world.” 5 Geo. R. 
Johnson et al. vs. Lancaster, 45. 

2. If the claimant is not protected by the Act of 1767, against 
the lien of a fi. fa. issued before the 23d of December, 1822, 
still he may repose in confidence on the Act of the latter date. 
It is a Statute of Limitations, and protects real property from 


levy and sale, after seven years’ possession, without actual no- 











AMERICUS, JULY TERM, 1849. 165 


Griffin vs. McKenzie. 

















tice. There is no Constitutional difficulty in applying the Statute 
to the case under consideration ; the Statute only affects the rem- 
edy, and does not impair the obligation of contracts. Jackson vs. 
Lampkin, 3 Peters’ R. 280. Bronson vs. McKinzie, ls How. (S. C. 
U. S.) 311. Story’s Com. on the Con. 3 vol. 250. 16 Mass. Rep. 
245. 1 Kent's Com. 454. 

3. The claimant’s land may be protected under the last named 
Act, without giving the Acta retrospective operation—as every 
act the Statute requires to perfect the claimant’s title, occurred 
since the passage of the Statute—1, the purchase for a valuable 
consideration; 2, without actual notice of the judgment; 3, a 
peaceable possession for seven years; 4, there being no levy du- 
ring the said time. No law is restrospective unless it ‘‘ 2s to have 
an operation before the making thereof—as to commence at an ante- 
cedent time,’’ which is not the case here. Calder vs. Bull, 3 Dail. 
386. 















By the Court—Lumrxwy, J. delivering the opinion. 






[1.] The Legislature, in 1822, passed an Act, in which it was 
declared, “ That all judgments that have or may be rendered in 
any of the Courts of this State, on which no execution shall be 
sued out, or on which no return shall be made on the execution 
within seven years from the date uf the judgment, shall be void 
and of no effect.’”” Dawson’s Compilation, 209. 

This was the third section. It was further enacted by the 
fourth section, “That no judgment should be enforced by the 
sale of any real or personal estate which the defendant may have 
sold and conveyed to a purchaser for a valuable consideration, 
and without actual notice of such judgment; Provided such pur- 
chaser, or those claiming under him, by such sale and conveyance, 
have been in peaceable possession of such real estate for seven 
years, and of such personal estate four years, before the levy 
shall have been made thereon.” Ibid. 

Will land which has been in the peaceable possession of the 
purchaser for a valuable consideration, without notice of the 
judgment, for thirteen years, under title from the defendant in 
execution, be protected under the fourth section of the Act of 
1822, against a judgment rendered prior to its passage ? 

If atext or pretext were wanting to write a book, a more pro- 
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lific theme could not be desired than the subject of retrospective 
Statutes. We shall forego the temptation, and simply announce 
the judgment of this Court upon this vexed question. 

The Superior Courts of the State having, under the third sec- 
tion of the Act of 1822, declared judgments and executions void, 
on which no return had been made for seven years preceding 
that date, the General Assembly, in 1823, repealed this section, 
and reversed the decision, by asserting that the judgments and 
executions thus pronounced void, were in as full force and effect 
as though the Act of 1822 had not been passed. Dawson’s Com- 
pilation, 214. 

The fourth section of the Act, however, was left untouched ; 
and it is under this that the present controversy arises. 

[2.] And we are of the opinion that there is nothing to prevent 
the Legislature from fixing a time within which an existing 
judgment shall be enforced, as well as to pass any other Act of 
Limitations. Private justice, as well as public policy, authorize 
a period to be prescribed, to commence in futuro, in which rights 
shall be enforced, and to withhold the remedy after the lapse of 
the appointed time. And this is no violation of the provision in 
the Constitution of the United States, which guards and protects 
the sacredness of contracts. The obligation of a contract is one 
thing—the remedy to enforce it, another. And while the former 
cannot be impaired, the latter may generally be left to the sound 
discretion of the Legislature. 3 Dallas’ ( Penn.) R. 386. 7 John. 
R. 447. 2 Gaillis’ Cir. Ct. R. 105. 4 Wheat. R. 122. 12 Wheat. 
R. 349. 3 Peters’ R. 280. 

As was very properly remarked by the Court in the case last 
cited, cases may occur where the provisions of the law may be so 
unreasonable as to amount to a denial of a right, and to call for 
the interposition of the Courts. Such, however, is not the one 
under consideration. We think seven years a reasonable time 
within which a judgment lien on land should be enforced; and 
that after the lapse of that period, a bona fide purchaser from the 
defendant should be protected. 

Finding no error in the judgment of the Superior Court, it is 


affirmed. 
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No. 31.—Artuur Levy, plaintiff in error, vs. Joun Mituman, 
James Dawson and Mapison B. Breep.ove, defendants. 


[1.] Where an agent or attorney, in making an affidavit for an attachment 
process, swears positively to the indebtedness of the debtor to the creditor, 
it is no objection to the affidavit, although such agent or attorney may 
swear, under the Act of 1836, to the best of his belief as to such indebted- 
ess, from the evidence in his possession. The Act of 1836 is permissive, 
not compulsory. 

[2.] To authorise a creditor to take out an attachment under the Act of 1799, 
he must make an affidavit that his debtor “absconds,” in the words of the 
Act, so that the ordinary process of the law cannot be served upon him. 
To swear his debtor “ has absconded,” is not sufficient. 

[3.] Before an attachment can issue, under the Act of 1799, bond and securi- 
ty, as required by that Act, must be given. 

[4.] Attachments issued and levied, under the Act of 1799, must be adver- 
tised by the officer levying the same, at the Court House, in the County toe 
which the same is made returnable, at least thirty days before the sitting of 
the Court. 

[5.] Under the 2d section of the Act of 1816, attachments can only issue against 
a debtor for a debt not due, when the debtor is about to remove without the 


limits of this State. 
[6.] Declarations in attachment must be filed at the firstterm of the Court to 
which the attachment is made returnable. 


Rule vs. Sheriff, and motion to distribute money. In Muscogee 
Superior Court, May Term, 1849. 


John Millman, who was an attachment judgment creditor of 
Charles Huff, took a rule nisi, against the Sheriff of Muscogee 
County, to show cause why he should not pay over the amount 
due on the same. 

The Sheriff made answer, stating the amount in his hands, and 
that the same was claimed by four different f. fas—one founded 
on attachment in favor of Millman, and the others on attachments 
in favor of James Dawson, John B. Breedlove and Arthur Levy. 

By an order of the Court, Dawson, Breedlove and Levy were 
made parties to the proceeding ; whereupon Levy, being a junior 
attachment creditor, moved the Court to quash the attachment 
judgment of Millman, Dawson and Breedlove, “ for matters ap- 


parent on the face thereof.” 
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The objections to the judgment of Millman were, 

1. That the affidavit was made by the attorney at law, who 
does not swear “to the best of his knowledge and belief, from 
evidence in his possession.” 

2. That the affidavit states that the defendant “has absconded.” 

3. Because the affidavit and bond are dated 14th February, 
1849, and the attachment is dated 14th February, 1840; and be- 
cause the attachment is returnable to May Term of the Superior 
Court of Muscogee County, when, in fact, in 1840, there was no 
such term of that Court. 

4. Because there is no evidence of record to show that the 
levy was advertised as required by law. 

The objections to the judgment in favor of Dawson were, 

1. That the affidavit was made by an agent, who did not swear 
“to the best of his knowledge and belief, from evidence in his 
possession.” . 

2. That the affidavit was for “the sum of five hundred dollars, 
for rent of a store house from 1st October, 1847, to 1st October, 
1848, payable quarterly.” The ground of issuing the attachment 
was, that the defendant was “about to remove without the limits 
of the State,’ and the debt was not due; whereas, in fact, at the 
date of the affidavit, 12th February, 1848, one quarter’s rent 
was due. 

The objections to the judgment in favor of Breedlove were, 

1. That the affidavit is made by an attorney in fact, who does 
not swear “to the best of his knowledge and belief, from evidence 
in his possession.” 

2, That the declaration was not filed at the first term, as re- 
quired by law. 

3. That the levying officer did not advertise his proceedings, 
as required by law, so far as the record shows. 

The Court below overruled the objections to the several judg- 
ments, and Levy excepted, and sued out a writ of error, making 
thereto as parties defendant, Millman, Dawson and Breedlove. 


Downing, for plaintiff in error. 


JAMES Jounson, for defendants. 
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By the Court—W arner, J. delivering the opinion. 


The error assigned to the judgment of the Court below is, in 
overruling the objections to the attachments of Millman, Dawson 
and Breedlove, made by Levy, the plaintiff in error, who was a 
junior attachment creditor. 

[1.] The first objection is to the affidavit of the attorney at 
law of the creditor, in which it is stated that Charles Huff, the 
debtor, is justly indebted to John Millman in the sum of three 
hundred and sixty dollars. The objection is, that the attorney 
does not state that Huff is justly indebted to Millman the sum 
aforesaid, from the evidence in his possession. The Act of 1836, 
which authorizes agents, attorneys in fact, or at law, to swear that 
the debtor was indebted to their principal a certain sum, to the 
best of their belief, from the evidence in their possession, was-a 
relaxation of the old rule, in order to obviate the scruples which 
a conscientious agent or attorney might have to making oath that 
the debtor was absolutely indebted to his principal any certain 
amount of money, when he had no knowledge of the fact of such 
indebtedness, except from the evidence in his possession. Prince, 
41. Ifthe affidavit would be sufficient, with the qualification au- 
thorised by the Act of 1836, there can be no objection to it, 
where the agent or attorney swears positively the amount stated in 
the affidavit, is absolutely due from the debtor to the creditor, 
without any qualification. The objection is, that the affidavit of 
the attorney in this case is more positive and certain than the Stat- 
ute of 1836 requires, as to the indebtedness of the debtor to the 
creditor. The Court below properly overruled this objection to 
all the affidavits made by the agents or attorneys of the attach- 
ment creditors. 

[2.] The next objection to the affidavit made in Millman’s at- 
tachment is, that the attorney of the creditor swears that the 
debtor, Charles Huff, “has absconded,’ when the Statute only 
authorizes an attachment to issue where the debtor “ adsconds.” 

The second section of the Act of 1799 authorizes an attach- 
ment to issue upon complaint made on oath, that a debtor resides 
out of this State, or is actually removing without the limits of 
this State, or any county, or absconds, or conceals himself, or 
stands in defiance of a peace officer, so that the ordinary process 
VOL. VII. 22 













170 SUPREME COURT OF GEORGIA. 


Levy vs. Millman and others. 








of law cannot be served upon him. Prince, 31. The process of 
attachment is a summary remedy given by Statute to the credi- 
tor, and must be construed sérictly. 

The Statute gives the remedy to the creditor when his debtor 
“absconds,” at the time of making the affidavit for the process of 
attachment, so that the ordinary process of the law cannot be 
served upon him; not when he “has absconded” some weeks or 
months previous to the time of making the affidavit. The Court 
below erred in not sustaining this objection. 

[3.] The next objection to Millman’s attachment is, that the 
bond and affidavit bear date 14th February, 1849, and the attach- 
ment is dated 14th February, 1840; and because the attachment 
is returnable to May Term of the Superior Court of Muscogee, 
when in fact, in 1840, there was no such term of that Court. This 
is also a fatal objection to the attachment. The Statute of 1799 
requires, that before any attachment shall be granted, the Judge 
or Justice granting the same, shall take bond and security for the 
indemnity of the defendant, as therein specified. Prince, 31. 
From the face of the record before us, it appears there was no 
bond given at the time the attachment issued. It was said on the 
argument, that the discrepancy in the dates is owing to the omis- 
sion of the party, or his attorney, to fill up the blank left in the 
printed form of the attachment, with the proper date. How that 
may have been we cannot say, but must be governed by the re- 
cord, as certified to us as it existed in the Court below. 

[4.] The next objection to Millman’s attachment is, that it does 
not appear that the officer authorized to serve the same, advertised 
his proceedings, as required by the Statate. The Statute of 1799, 
before cited, provides that every attachment which may be issued 
according to the provisions of that Act, shall be attested by the 
Judge or Justice issuing the same, and be, by the Sheriff cr per- 
son authorized to serve the same, publicly advertised at the Court 
House of the County, at least thirty days before the sitting of the 
Court. Prince, 31. ‘There is no evidence in the record, that this 
requisition of the Statute has been complied with; and the ob- 
jection to the attachment on this ground, ought to have been sus- 
tained, for the reason that the Statute of 1799, which authorizes 
the process of attachment to issue, and which prescribes the man- 
ner the same shall issue and be returned, also declares that “ all 
attachments issued and returned in any other manner than is here- 
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inbefore directed, shall be, and the same are declared to be nul 
and void. Prince, 31,’2. The Statute speaks like a tyrant, and 
must be obeyed. 

[5.] The objection to the affidavit made in Dawson’s attachment 
is, that the remedy is sought under the provisions of the Act of 
1816, where the debt is not due; and it appears upon the face of 
the affidavit, that a part of the debt was due at the time the affi- 
davit was made. By the 2d section of the Act of 1816, it is pro- 
vided, where a debt is not due, and the debtor is removing, or is 
about to remove without the limits of this State, on oath being 
made of that fact by the creditor, his agent or attorney, and also 
of the amount of the debt to become due, an attachment may 
issue against the property of such debtor. Prince, 35. 

The affidavit for the process of attachment states, that Huff is 
indebted to Dawson the sum of five hundred dollars, for rent of 
a store house, from 1st October, 1847 to the 1st October, 1848, 
payable quarterly ; and that said Huff is about to remove without 
the limits of this State, so that the ordinary process of law can- 
not be served upon him. This affidavit is dated 12th February, 
1848. The rent was payable quarterly for the storehouse, so 
that, at the time of taking out the attachment, one quarter of the 
rent was due, and payable by the terms of the contract, and the 
other three quarters were not due and payable at that time. The 
plaintiff in attachment was entitled to his remedy against the pro- 
perty of his debtor, under the Act of 1816, for so much of his 
demand as was not due at the time of suing out the attachment, 
but was not entitled to his remedy, under that Act, for the amount 
of his rent then actually due. For so much of his debt, then, as 
was not due at the time of suing out the attachment, the same is 
good and valid, and for no more; and to that extent he is entitled 
to have the money in Court paid to his attachment. 

There were two objections to the attachment of Breedlove, be- 
sidesthe objection to the affidavit, as to his belief, from the evi- 
dence in the possession of the agent. 

[6.] First, that the declaration, founded on the process of attach- 
ment, was not filed at the first term of the Court to which the at- 
tachment was made returnable. Second, that the officer serving 
the attachment did not advertise his proceedings, as required by 
the Statute of 1799. In Birdsong and Sledge vs. Brooks, decided 
during the present term of the Court, we held that the declara- 
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tion must be filed at the first term of the Court; that the word 
may, in the Act of 1838, should be construed to mean shail. 
What we have before said with regard to the requisition of the 
Statute as to the duty of the officer serving the attachment, to 
advertise the same, in considering the same objection to Mill- 
man’s attachment, as well as the ¢mperative language of the Stat- 
ute of 1799, it is not necessary to again repeat. This last objec- 
tion is fatal to Breedlove’s attachment, and ought to have been 
sustained. 

Let the judgment of the Court below be reversed, with in- 
structions as to Dawson’s attachment, in conformity with the judg- 
ment of this Court. 





No. 32.—Wituiam Hitwiarp, tenant, &c. plaintiff in error, vs. 
Dog, ex dem. R. Conne ty, defendant. 


[1.] The consent rule in ejectment is always considered as filed, and admits 
on the trial dease, entry and ouster, and it is, therefore, not necessary for the 
plaintiff to prove them. 

[2.] The fictitious form of pleading in ejectment held to be sufficient. 

[3.] The Act of 1837, authorizing and requiring the Governor and the Secre- 
tary of State, Surveyor and Comptroller General, to correct errors in grants 
and to issue alias grants: Held to be unconstitutional so far as the rights of 
third persons, other than the State and the original grantee are concerned. 


[4.] If agrant be void upon its face, or be issued without authority, or against 
a prohibition in a Statute, or if the State has no title, it may be impeached 
collaterally in aCourt of Law. But in general, other objections and defects 
must be put in issue by a regular course of pleadings by dill or scire facias. 


Ejectment, in Stewart Superior Court. Tried before Judge 
ALEXANDER, April Term, 1849. 


This was an action of ejectment, filed in the usual form, 
wherein John Doe, on the demise of Richard Connelly, was plain- 
tiff, and William Hilliard was defendant. Upon the trial, coun- 
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sel for defendant demurred on the ground that it did not contain 
the party’s “ charge, allegation or demand, plainly, fully and dis- 
tinctly set forth.” The Court overruled the demurrer, and defend- 
ant excepted. 

Plaintiff's counsel offered in evidence an alias grant issued by 
His Excellency, George W. Towns, Governor, &e. to the plain- 
tiff, by virtue of the provisions of an Act passed 25th December, 
1837, “ to amend an Act to authorize the Governor, Secretary of 
State, Surveyor General and Comptroller General, to correct any 
errors that may have taken place in issuing any grant or grants 
in any of the land lotteries of this State, passed December 22d, 
1827.” 

The accompanying exemplification showed that all the provi- 
sions of the Act had been complied with. The original grant 
was older than the Act of 1827. 

Counsel for defendant objected to the evidence. The Court 
overruled the objection, and defendant excepted. 

When the plaintiff closed his case, defendant’s counsel moved 
a nonsuit, on the ground that the plaintiff had not proven lease, 
entry and ouster, and no “ consent rule” had been entered in the 
case, 7 

The Court overruled the objection, and defendant excepted ; 
and upon these several exceptions error has been assigned. 


H. L. Benning, for the plaintiff in error— 


I. 1. In this State we have abolished the technical forms and 
requirements of the English pleadings. 2 Kelly, 258. 3 1b. 81. 
1 1.70. 1 1b. 257. 

2. Actions of ejectment in the old form are no more “ recog- 
nized” by the Act of 1834, entitled an “Act to authorize plain- 
tiffs im ejectment,” &c. than common counts in assumpsit are re- 
cognized by the Statute of Limitations in the words, “ all actions 
upon account and upon the case.” Prince, 473,575. And common 
counts are not, by those words, at all recognized, and, therefore, 
are not sufficient. 3 Kelly, 80, 81. 

3. Repeals of Statutes by implication, only take place where 
there is a “ positive repugnancy” between their provisions. 5 Ga. 
Reps. 

4. There is no repugnancy between the provision in the Act of 
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1799, in these words, viz: “ Which petition shall contain the 
plaintiffs charge, allegation or demand, plainly, fully and distinctly 
set forth,” and those of any other subsequent Acts. 

Ii. 1. The Act of 1837, (Hotchkiss, 396,) for amending an Act 
authorizing the correction of errors in grants, &c. contains two 
clauses, each specifying a different class of cases to which the Act 
extends. The 1st clause is confined to errors in the “ respective 
offices’ of the Executive ; and of these errors to those which were 
past “that may have taken place.” The 2d is confined to future 
errors, those which “ may Hereafter (thereafter) take place.” 

2. The errors attempted to be corrected by the Governor, &c. 
in this case, were errors in a grant, and, therefore, they were not 
within the operation of the first clause, and were errors in a 
grant which was older than the Act itself, and they were therefore 
not within the second clause. 

3. Therefore, the Act neither gave nor thought of giving the 
Governor, &c. power to correct them. 

III. But if it was the intention of the Legislature to retro- 
act upon errors in grants already made, then the Statute was one 
“impairing the obligation of contracts,” and, therefore, void by 
the Constitution. 

1. “A contract executed, as well as one which is executory, 
contains obligations binding on the parties. A grant, in its own 
nature, amounts to an extinguishment of the right of the grantor, 
and implies a contract not to re-assert that right. A party is, there- 
fore, always estopped by his own grant.” Fletcher vs. Peck, 6 
Cranch, (Marshall, Ch. J.) 137, 135. 

2. To re-grant the land is to re-assert that right, and thus to 
impair the obligation of the old grant; therefore, any act of a 
State which attempts such re-grant is void. 

3. Even if reasons exist which would be sufficient to justify a 
Court in “ impairing (or annulling) the obligation of a contract,” 
such as fraud in obtaining it, or in’the case of a charter to a cor- 
poration, nonuser or misuser of the franchises, still such reasons 
would not empower the Legislature to impair it. Fletcher vs. 
Peck, 134,135. Young & Calhoun vs. The Harrisons, 6 Ga. Rep. 
155. And if such reasons as these cannot give the power to the 
Legislature, much less can accident or mistake or error give it. 
It is part of the contract that one of the parties to it shall not ad- 
judge questions affecting its validity. 


’ 
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IV. 1. And the Constitution of Georgia provides, that “ The 
Legislative, Executive and Judiciary departments of Govern- 
ment shall be distinct, and no person, or collection of persons, being 
of one of those departments, shall exercise any power properly 
attached to either of the others, except in the instances herein 
(therein) expressly permitted.” Pr. Dig. 902. 

2. The power to set aside grants, on the ground of their having 
been made by mistake, is properly attached to the Judiciary de- 
partment. Fletcher vs. Peck, 6 Cranch, 133. 

3. Therefore it cannot be exercised by the reasons attempted 
to be clothed with it by the. Act of 1837, they being of another 
department—the Executive. 

V. The tenant, Hilliard, never having entered into any “ con- 
sent rule to confess lease, entry and ouster,” and never having, in 
fact, confessed either, and uo proof having been made as to either, 
the motion for a nonsuit was welltaken. 3 Black. Com. 203, 204, 
205. 


WELLBorN, for defendant in error— 


Argued that the Act of the Legislature complained of as un- 
constitutional in the record of this case, was but the exercise of 
the familiar legislative function of providing a legal remedy. It 
does not propose to disturb the obligations of a contract; on the 
contrary, it does but provide a cheap and convenient method by 
which contracts, in certain cases, may be ascertained and execut- 
ed. Inthe cases of Calder vs. Bull, (3 Dal. 386,) and Cooper vs. 
Telfair, (4 Dal. 14,) and Watson vs. Mercer, (8 Pet. 88,) are in- 
stances in which more extended and doubtful displays of legisla- 
tive authority in the direction of the Judiciary department were, 
by the Supreme Court of the United States, upheld and enforced. 
The true question raised by the first article of the Constitution, as 
we think, is not whether it was appropriate to the Judiciary to 
have furnished us a remedy in lieu of the one provided by the Act 
of 1837, but whether the proceedings had below by the different 
functionaries named in the Act, were, in their natures, appropriate 
to those functionaries under the direction and guidance of the 
Legislature; and our argument is, that the correction of their 
own mistakes in the issuing of the original grant, by reference to 
the books of file in their offices respectively, was an act in its na- 
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ture appropriate to them, and was, therefore, properly performed 
by them. 

The Act provides for the giving of notice to the opposite party, 
and secures the opportunity of defence. It is, therefore, not un- 
constitutional. Had, however, the mode of procedure provided 
been wholly ex parte, this Court, in the case of Nelson vs. Foster, 
(5 Ga. Reps. 194,) ruled that it would not, for that reason, disre- 
gard the Act. 

Should the Court deem the Act of doubtful constitutional vali- 
dity, the rule is that it must beenforced. In the case of Nelson 
vs. Foster, just cited, the language of this Court was, that they 
will not pronounce a Statute a nullity except in a plain and pal- 
pable case.” 

Finally, aside from the Act of 1837, it was competent for the 
Court below to receive testimony to prove the grant first issued to 
be void. Patterson vs. Wynn, 11 Wheat. 380. Andassuming it to 
be true, that a mistake as to the identity of the drawer of the 
land was committed in the original grant, then the grant contain- 
ing such mistake was a nullity. 

The interrogatories read to the Jury, exposed the nullity of the 
original grant by disproving the identity of the nominal grantee 
therein with the drawer, and the application of the grant of the 
later date to the plaintiff in ejectment below. 


By the Court.—Nisset, J. delivering the opinion. 


|1.] The consent rule, in our practice, is considered as filed, 
whether it is in fact filed or not. By this rule the defendant con- 
fesses, at the trial, the lease, entry and ouster. The issue is on the 
title, and the plaintiff is not compelled to prove lease, entry and 
ouster. Cumming and others vs. Butler, 6 Ga. Reps. 88. 

[2.] We see no good reason for abandoning the fictitious form 
of pleading in ejectment. However absurd it may seem to be, 
and however unnecessary in fact, yet both the Legislature and the 
Courts have acquiesced in it since the organization of the Go- 
vernment, and it is familiar to the profession. The Legislature 
have authorized a departure from it, but have not made it obliga- 
tory. Acts of 1847, Pamphlet, p. 203. See, also, a decision of 
this Court as to the form of an action in trover, 6 Ga. Rep. 213. 

[3.] The Act of 1837, so far as it affects the rights of third per- 
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sons, is, we think, unconstitutional. That corrections may be 
made of errors which have occurred, connected with the issuing 
of grants in the different offices at Milledgeville, under that Act, 
as between the State and the grantee, we do not doubt. Nor do 
we doubt that errors in the grant itself, may also be corrected 
where there is no conflict of interest or title. But when such 
corrections affect, as here, the interest of third persons, as, for 
example, the identity of the rightful grantee, and therein the title 
to the land, the corrections involve judicial functions, and if made 
are nullities. 

We have more than once said, that we will not declare an Act 
of the Legislature void for unconstitutionality, unless it is plainly, 
palpably so. This law, to the extent indicated, is plainly, palpa- 
bly unconstitutional. ‘The departments of the Government are 
made separate and distinct by the State Constitution. The Le- 
gislature, except in the cases enumerated, are prohibited from the 
exercise of judicial powers. This case falls within none of the 
exceptions. They cannot exercise judicial powers, through agents 
or appointees. The Executive can exercise no judicial functions 
whatever. To prove the wisdom of the law-making, law-admin- 
istering and executive powers being separate and independent, 
would be a work of supererogation. 

The Act of 1837 authorizes and requires the Governor, Secre- 
tary of State, Surveyor General and Comptroller General, to cor- 
rect any errors in their respective offices, which may have occur- 
red in transcribing the name or names of fortunate drawers, or in 
any other matter or thing connected with the issuing of grants. 
It farther requires them to correct any errors which ¢hereafter 
might occur in the issuing of grants to lands embraced in the Lot- 
tery Acts, upon application being made by the fortunate drawers 
at their respective offices. And upon the correction of the er- 
rors complained of, if the original grant is not produced, the 
Governor is required to cause an aiias grant to issue, conforming 
to the correction made; such alias grant to enure and take ef- 
fect from the date of the issuing of the original grant. The Act 
farther declares, that such alias grant shall be taken and held by 
the Courts of Law, in lieu of and as asubstitute for the original. 

It proceeds to require the Governor to give six months’ notice 
of an application for an alias grant. Again, it empowers the Go- 
vernor, when it is made to appear to him, that through mistake 
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or oversight in any of the offices, two grants have been or shall 
be issued to different individuals for the same land, to have the er- 
ror corrected, and to set aside the grant improperly issued, and 
to correct such other errors as he may deem expedient where 
grants have been improperly issued. Hotchkiss, 396. 

This Act confers very general and very great powers on the 
Governor—the power of correcting all errors in grants, and of 
issuing an alias grant. Now the power goes the extent of deter- 
mining upon the number and quantity of the lot of land—upon 
the identity of the drawer, and, therefore, upon the title. The 
Legislature have attempted, in this Act, to clothe the Governor 
and Secretaries with the power to revoke the State’s grant after 
it has issued, and to determine the rights of parties litigating un- 
der it, and to issue a new grant in conformity with any alterations 
he may make. It is a power over titles—it is jurisdiction over 
lands. By the nature of the Government, and by express con- 
stitutional enactment, the Legislature can bestow, and the Go- 
vernor exercise, no such powers. 

The case made by the record illustrates, with singular aptness, 
the truth of what I have stated, asto the extent and effect of this 
power. Here is an action brought for the recovery of land. 
The defendant claims ander a grant to Laurance Connelly’s illegi- 
timates, and the plaintiff claims under a corrected grant to Lau- 
rana Connelly’s illegitimates. Now, hereis a contest about title 
to land. One party claims to be the rightful drawer, being an 
illegitimate, and holds the first grant. The other party claims to 
be the rightful drawer, as the dlegitimate children of Laurana 
Connelly, and they hold the alias or corrected grant. The Go- 
vernor, under the Act of 1837, has annulled the first grant, de- 
termined upon the conflict of title under it, and issued a new 
grant to the prevailing party. Now, if the Act of 1837 is allow- 
ed to prevail, what is the effect? It is this, to wit: the very ques- 
tion before the Court—the ownership of the land—has been ad- 
judged by the Executive, and the Court is concluded by that 
judgment. The Court is thus divested of its appropriate, and, 
indeed, exclusive function—the trial of the right of property in 
lands. Some points are argued when stated. Thisisone. So long 
as this correcting power does not come in conflict with the rights 
of others than the State and the original grantee, it is harmless ; 
but when it does, the Courts must consider it as a mere nullity, 











AMERICUS, JULY@TERM, 1849. 179 
Hilliard vs. Connelly. 








because the exercise ef judicial functions. The Constitution es- 
tablishes certain Courts, and provides for such other Courts as 
the Legislature may, from time to time, ordain and establish. It 
may be said, that under this grant, the Legislature may and have 
created a Court for the especial purposes of the Act of 1837. To 
which idea there are two replies. First, it is by virtue of the 
constitutional separation of Eecutive and Judicial powers, im- 
possible that the Governor shall become, in any form, a Judge to 
determine the rights of the citizen. Second, the Constitution has 
given to the Superior Courts exclusive jurisdiction over titles to 
lands. It cannot be vested any where else. Prince, 909, 910. 

I have said that the power conferred by this Act is very large. 
It is difficult to prescribe limits to it. .It extends to the correction 
of all such errors as the Governor may deem expedient when 
grants have improperly issued ; and where two grants have been 
issued by mistake or oversight, to set aside the grant improperly 
issued. It involves the power to revoke the State’s grant issued 
by authority of the Legislature. The correct view of this whole 
matter is this: the State, who is the grantor, by Act of the Le- 
gislature, and through the Governor and the Secretaries, after 
its grant has issued, assumes the power to revoke it; to judge 
of the regularity of its issue, of the rightful investiture of the 
grantee, and to pass upon antagonist claims of citizens under it. 
Although the power is claimed to be the correction of merely 
clerical errors, yet the effect of the exercise of that power is 
what I have stated. If so, very vital and practically important 
principles are involved. When the State issues her grant, under 
her great seal, she cannot recall it. It isthe irrevocable testimony 
that she has divested herself of the thing granted. Grants do 
not exist as title against the State during her pleasure. If the 
Government can recall its grant for one cause, why not for all 
causes? If it can at all, itisa pure despotism. The grant, when 
it has issued, is a contract. One party to a contract cannot set it 
aside, although that party be a sovereign State. If conflicting 
claims or rights or interests spring up under that contract, by rea- 
son of mistake, error, fraud, or any other cause, the Courts of 
Justice are open for their adjustment. See Terrett and others vs. 
Taylor and others,9 Cranch’s S. C. R.43:to 45. Fletcher vs. 
Peck, 6 Cranch’s §. C. R.87 t0148. Duncan vs. Beard, 2: Nott & 
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McCord, 400. Town of Paulett vs. Clark et al. 9 Cranch, 292. 
Polk’s Lessees vs. Wendell, 5 Wheat. 293. 

I apprehend it is well settled that it is competent for the Courts 
of Justice to impeach patents or grants for’ land; and if so, all 
the benefits of the Act of 1837 are secured. In Patterson vs. 
Wynn, the Supreme Court of the United States say, ““ We may 
therefore assume, as the settled doctrine of this Court, that if a 
patent is absolutely void upon its face; or the issuing thereof was 
without authority ; or was prohibited by Statute ; or the State had 
no title, it may be impeached collaterally in a Court of Law, in an 
action of ejectment.” But in general, other objections and defects 
complained of, must be put in issue, in a regular course of plead- 
ings, in a direct proceeding, to avoid the patent. 11 Wheat. 380. 
5 Wheat. 293. In England, letters patent, as a general rule, can 
only be avoided by scire facias, sued out on the part of the Gov- 
ernment, or some individual in its name. Where there are two 
patents for the same thing, it seems that either patentee may sue 
out the writ. 4 Prest.88. Dyer, 197, 6. Hunt vs. Coffin, Dyer, 
198, a. Jenk. Cont. 126, case 56. The King vs. Butler, 3 Lev. 
220. The King vs. Amery, 2 Term Rep. 515. 

A Court of Chancery will set aside a patent for fraud, irregular- 
ity, or mistake. The Attorney General vs. Vernon, 1 Ver. 277, 
370. 1H. & M. 23, 92,165. 2 H. & M. 201, 244. 1 Ibid, 187, 
190. 1 Munf. 134. Jackson ex dem. Marcius vs. Lawton, 10 
John. Rep. 22. 

Formerly, under our head-right laws, an appeal lay upon a 
caveat to the issuing of a grant, to the Governor. Afterwards, 
and, I have no doubt, because of the unconstitutionality of such 
appeal, this law was repealed, and an appeal authorized to the 
Superior Courts. Prince, 522, 523, 529, 540. 

The imperfectness of the tribunal created by the Act of 1837, 
is manifest to all. It is without the forms, the rules of evidence, 
and the necessary aids and helps of a Judicial tribunal. Notice 
of an application for an alias grant, is required to be given; but 
who may defend, or how, or to what extent, is not prescribed. 
Again, no Jury is provided. No man can be divested of any 
right of property which he claims, but by judgment of his 
peers, 

Again, the Act is unconstitutional, because the Constitution re- 
quires that cases involving titles to lands, shall be tried zn the coun- 
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ty where the land lies; and they cannot be, therefore, tried at 
Milledgeville, unless the land in question lies in the county of 
Baldwin. 

It is no reply to this reasoning, that the State may prescribe 
terms to the issuing of her grant. That is not denied, All the 
questions which are made, or can be made, under the Act of 1837, 
originate after a grant has issued. All such questions, so far as 
third persons are concerned, in our judgment, belong to the 
Courts. 

Let the judgment be reversed. 













No. 33.—Samuet A. Jerrerson, plaintiff in error, vs. Tar Mayor 
or Co.iumBus, &c. defendants. 






[{1.] Where the Clerk of the Superior Court certifies that he sent up the ori- 
ginal notice, together with the bill of exceptions, transcript of the record, &c. 
and it is not found with the papers, the presumption will be that it was lost 
in its transmission to the Court; and upon suitable proof, a copy may be 
established in lieu of the original. 

[2.] An “ acknowledgment of service” of the bill of exceptions, citation and 

notice of the filing of said citation, is not a compliance with the Statute, re- 

quiring notice to be given within ten days of the signing of the bill of ez- 









ceptions. 









Motion to dismiss the writ of error. The grounds of the mo- 
tion are embodied in the decision of the Court. 







Jas. Jounson, for the motion. 






Downing, contra. 


By the Court——Lumrxin, J. delivering the opinion. 





A motion is made to dismiss this writ of error, upon the 
grounds—1st. That there is no original notice sent up with the 
papers. 2d. Because no notice has been given of the signing of 
the bill of exceptions, as required by law. 







182 SUPREME COURT OF GEORGIA. 
Jefferson vs. Mayor of Columbus, &c. 








[1.] The Clerk of the Court below certifies, that he sent up 
the original notice, together with the transcript of the record and 
bill of exceptions; and although he may be mistaken in point of 
fact, we should be authorised in presuming that the notice was 
lost, and, upon suitable proof, to allow a copy to be substituted. 

[2.] But the other objection is fatal and incurable. It appears 
by the certificate of the Clerk, that the term of the Court’ at 
which the cause was tried, adjourned the 30th day of December, 
1848; and that the bill of exceptions was filed in office on the 
22d day of the ensuing month. There is no date, however, to 
the certificate of the presiding Judge. A comparison of dates 
would be conclusive, that the act was done within the thirty days 
prescribed by the Statute; but this does not meet the difficulty. 
The only evidence of the notice of the szgning of the bill of ex- 
ceptions, is the acknowledgment of the attorney, endorsed upon 
the citation, which is in these words: “I acknowledge due and 
legal service of the above bill of exceptions and citation, and of 
notice of the filing of said cztation, and waive service of copies 
thereof, 22d January, 1849.” The acknowledgment is of the 
filing of the citation,.and not of the signing of the bill of excep- 
tions. And as to the acknowledgment of the bill of exceptions, 
it may have been, for anything that appears, before it was certi- 
fied and signed by the Judge. Upon these points the Act is im- 
perative ; and we are not at liberty to disregard its provisions, if 
we would. 

Whether, as has been suggested, the Legislature may see fit to 
dispense with any, or all of these wise and salutary provisions, 
for the proper prosecution and defence of legal rights—matters, 
many of them, as wethink, not of form merely, but of vital substance 
—and permit the party aggrieved, without notice to his adversary, 
to bring up for discussion and adjudication in this Court, all the er- 
rors of which he complains, is a question of expediency, to be regu- 
lated exclusively by the law-making power. In any event, it is our 
duty to execute, to the best of our ability, whatever the co-ordinate 
departments of the Government may, in this behalf direct. One 
thing, however, should not be overlooked, namely, that the law 
regards those only who watch and work, and not those who sleep. 
The law can only protect those who take due care of themselves, 
while those who disregard its requirements, must, necessarily, 
suffer the consequences of their own neglect. 
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No. 34.—Joun G. Winter, plaintiff in error, vs. W. W. Gar- 
RARD and others, defendants. 






[1.] In this State a mortgage is considered as only a security for the debt of 
the mortgagor; the mortgaged property, after the foreclosure of the mort- 
gage, is directed to be sold, and after the payment of the mortgage debt, the 
surplus proceeds of the sale, if any, are to be paid to the mortgagor. 

[2.] The general rule is, that where mortgaged property is levied on by an ex- 
ecution, issuing upon a general judgment against a mortgagor, and sold as 
the property of the mortgagor, subject to the incumbrance of the mortgage, 

® the purchaser under such general judgment gets only the mortgagor’s equity 

of redemption in the property so mortgaged, and the proceeds of such sale 
belong to the mortgagor, or his general judgment creditors. 












[3.]. Where a mortgagee had foreclosed his mortgage, and obtained an execu- 
tion against the mortgaged property, which had been levied by the Sheriff ; 
and had also obtained a general judgment against the mortgagor for the 
same debt; and the f. fa. issuing therefrom had been levied on the same 
property, and advertised for sale on the same day, and the whole corpus of 
the property mortgaged was sold by the Sheriff ander the general judg- 
ment, subject to the mortgage lien, by the direction of the mortgagee, un- 
der a mistake, that the equity of redemption of the mortgagor could not be 
sold. after the foreclosure of the mortgage: Held, that inasmuch as the 
whole corpus of the property was sold, and sold for its full value, and the 
same not being sufficient to extinguish the mortgage debt, that in the distri- 
bution of the proceeds of the sale, according to the peculiar facts of the 
case, the mortgagee, having the oldest lien, was equitably entitled to have 

the’ money in the hands of the Sheriff applied thereto. 



















Rule against the Sheriff, and motion. to distribute money, in 
Muscogee Superior Court. Decided by Judge ALexanper, May 
Term, 1849. 






For the facts of this case, see the judgment of the Court. 





Bennie, for plaintiff in error. 







JAMES JOHNSON, for defendants in error. 






By the Court.—W arner, J. delivering the opinion. 






It appears from the transcript of the record in this case, that 
John G. Winter had two executions in his favor against Richard 
Hooper, founded on the same debt—the one being a mortgage fi. 
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fa. and the other having issued on a general judgment. Both jf. 
fas. were levied on certain real estate in the City of Columbus, 
described in the mortgage, and which was duly advertised for 
sale. On the day of sale, the property, by direction of Winter, 
was sold under the general judgment fi. fa. subject to the lien 
of the mortgage, and was purchased by Winter, for the sum of 
$1,068 70. Atthe time of thesale there was in the hands of the 
Sheriff a jf. fa. in favor of Garrard & Urquhart, founded on a 
judgment of older date than Winter’s general judgment, but 
younger than the lien of the mortgage. The money being in the 
hands of the Sheriff, Winter moved a rule against him to show 
cause why the same should not be paid over to his mortgage fi. 
fa. By the orderof the Court, Garrard & Urquhart were made 
parties to the proceedings. The Sheriff, in his return, stated in 
substance the facts before recited. Winter, the party moving the 
rule against the Sheriff, alleges, among other things, that the mort- 
gage was of older date than Garrard & Urquhart’s judgment, and 
for an amount greatly more than the value of the property ; tliat 
the value of the property sold was not more than the amount of 
his bid, to wit: $1,068 70; that the whole interest in said pro- 
perty was sold, and such whole interest was not sufficient to pay 
it, the mortgage being for more than $6,000, and that he, Winter, 
was mistaken in supposing that any other than the whole interest 
in the property could be sold when he bid off the property. 

The facts, as the same appear on the face of the record, do not 
appear to have been controverted, but the motion to pay over the 
money to Garrard & Urquhart’s fi. fa. appears to have been 
made in the Court below upon ¢he facts as stated, inasmuch as 
no issue was taken or tendered thereto. The Court below or- 
dered the money to be paid over to Garrard & Urquhart’s fi. fa. 
Whereupon Winter excepted. . 

[1.] In this State, as we have already held, a mortgage is only 
a security for the payment of the debt of the mortgagor. 

[2.] The general rule in this State, undoubtedly is, that when 
mortgaged property is levied on by an execution, issuing upon a 
general judgment against the mortgagor, and sold subject to the 
incumbrance of the mortgage, that the purchaser gets only the 
mortgagor’s equity of redemption, and the proceeds of such sale 
belong to the mortgagor or his creditors. The foreclosure of a 
mortgage, under the Statute of this State, does not vest an abso- 
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lute estate in the mortgagee ; it only authorizes a sale of the pro- 
perty, and directs the surplus, after discharging the debt, to be 
paid to the mortgagor orhis agent. Prince, 424. 

If the record in this case had disclosed nothing more than that 
the property had been levied on and sold under the general judg- 
ment against the mortgagor, subject to the incumbrance of Win- 
ter’s mortgage, the purchaser at such sale would be understood 
to have purchased the mortgagor’s equity of redemption only, 
and the proceeds of such sale would have belonged to Garrard 
& Urquhart, the judgment creditors of the mortgagor. 

[3.] But it appears the whole corpus of the property was sold, 
and sold for its full value, and bid off by the mortgagee, under a 
mistake that the equity of redemption of the mortgagor could not 
be sold after the foreclosure of the mortgage, and that as both his 
mortgage fi. fa. and his general judgment f. fa. were for the same 
debt, and both levied on the property, it made no difference un- 
der which it was sold, and that the proceeds of the sale would be 
credited on the mortgage, it being the oldest lien upon the pro- 
perty. 

The entire corpus of the property was sold, and sold for its full 
value, according to the record, and purchased by the mortgagee, 
leaving a large balance due on the mortgage. The mortgage was 
foreclosed and the fi. fa. in the hands of the Sheriff at the time 
of the sale, and, being the oldest lien, was equitably entitled, un- 
der the peculiar facts of this case, to claim the money for which 
the entire estate was sold. 

Let the judgment of the Court below be reversed. 
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No. 35.—Moses H. Batpwn, plaintiff in error, vs. Josrrn A. L. 
Lee, defendant. 


[1.] When no replication is filed to an answer in Chancery, and the parties 
go to trial upon the bill and answer, the whole of the answer, whether re- 


sponsive to the bill or not, is taken as true. 
[2.] A defective record cannot be supplied by consent before this Court. 


In Equity, in Muscogee Superior Court. Tried before Judge 
ALEXANDER, May Term, 1849. 


From the direction given to this case in the Supreme Court, it 
is unnecessary to state the facts and points made in the Court be- 
low, farther than they appear in the decision of the Court. 


Down1ne, for plaintiff in error. 
Benning, for defendant, declined to argue the case. 
By the Court——Nisset, J. delivering the opinion. 


[1.] In this case the controversy was, whether certain parts of 
the answer were or were not responsive to the bill. The ruling 
of the Court below upon this point was the only decision relied 
upon before us by the plaintiff in error. I perceive that one 
other ground of error is taken, both in the bill of exceptions and 
the assignment. The fact, however, was that counsel for the de- 
fendant in error, upon its being stated by counsel for the plaintiff 
that he would rely upon the want of a replication, gave up the 
case, conceding that if there was no replication filed the decision 
of the Circuit Court could not be sustained. The plaintiff fail- 
ing to reply, and the parties having gone to the Jury on the bill 
and answer, there could be no controversy as to whether the an- 
swer was responsive to the bill. There could be no use in such 
controversy. The rule is, that where a replication is put in, and 
the parties proceed to a hearing, all the allegations of the answer 
which are responsive to the bill shall be taken as true, unless they 
are disproved by two witnesses, or by one witness and corrobora- 
ting circumstances. Such allegations as are not responsive to the 
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bill, but set up affirmative matter in opposition to, or in avoidance 
of the plaintiff's demand, must be proven by independent testi- 
mony. But when the case is heard upon the bill and answer, 
there being no replication filed, the answer must be taken as true, 
whether responsive to the bill or not. 2 Daniel’s Ch. Prac. 983, 
984, notes. 2 Stew. & Port. 297. 5 1b.134. 3 16.161. 10 Ver- 
mont, 265. 14 Ib. 208. 13 Ib. 341. 2 Cowen, 118. 2 Rand. 
577. 1 Wash. 162. 9 Pick.73. 6 Howard, (Miss.) 303. 

We infer from what was said in the argument, that the want of 
a replication was not insisted on in the Court below, but that it 
was considered as filed. This I state in justice to His Honor, 
Judge Alexander, who tried the cause. 

[2.] It is, however, insisted on here. The record exhibits no 
replication, and were the parties willing to waive it, we could not 
hear the cause upon such waiver. A defective record cannot 
be made perfect before this Court by consent. We are required 
to determine according to the record as it appears before us. 

Let the judgment below be reversed. 





No. 36.—James E. Duncan, plaintiff in error, vs. Lemuen Wess, 
defendant in fi. fa and Ricuarp Foster, claimant, defendants 
in error. 


[{1.] Anentry on a fi. fa. by the Sheriff, in any County in Georgia, is a suffi- 
cient compliance with the Act requiring a return within seven years by the 
proper officer for executing the same. 

[2.] If any one is injured by the false or fraudulent return of the Sheriff, he 
is entitled to his remedy. 


Fi. fa. and claim, in Randolph Superior Court. Tried before 
Judge Warren, April Term, 1849. 


A fi. fa. in favor of James E. Duncan against Lemuel Webb, 
was levied on a tract of land asthe property of defendant, 26th 
May, 1846, to which a claim was interposed by Richard Foster. 
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On the trial at May Term, 1849, the plaintiff in fi. fa. offered 
in evidence an execution issued 6th December, 1833, from the 
Superior Court of Thomas County, with the following entries 
thereon : 

“ Received this f. fa. 1st February, 1834. 

Joun C. Brownine, D. 8.” 

“No property of the defendant to be found in this County, this 
17th May, 1836. Wn. Warp, Sheriff.” 

“ No property of the defendant’s to be found in Houston Coun- 
ty, whereon to levy this fi. fa. March 10th, 1842. 

Georce M. Duncan, Sheriff Houston County.” 

Also, the levy on the land, 26th May, 1846. 

The Court rejected the fi. fa. and plaintiff excepted. 

Plaintiff then offered to prove by Duncan Jordan, that about 
and just before the return of the Sheriff of Houston County, and 
up to that time, defendant in fi. fa. had been concealing a negro 
girl in Houston County, and that plaintiff placed the f. fa. in the 
hands of the Sheriff, to levy on this negro; and that defendant in 
ji. fa. then ran off the negro from Houston County. 

The Court rejected the evidence, and plaintiff excepted. 








Taytor, for plaintiff in error. 


Perkins, fot defendant. 


By the Court—Lumpkin, J. delivering the opinion. 


[1.] The execution tendered in evidence by the plaintiff, was 
rejected by the Circuit Judge, on the ground that the return 
required by the Act of 1823 should be made either by the Sheriff 
of the County where the defendant resides, or where the judg- 
ment was obtained. The language of the Statute is, that the 
entry shall be made by “ the proper officer for executing and re- 
turning the same.” Prince, 458. It is clear that the Act itself 
contains no such restriction. The fri facias is directed “to all 
and singular, the Sheriffs of the State.’”’ It would seem, there- 
fore, that it was competent for the Sheriff of any County in 
Georgia to make the return required by the Act to keep the exe- 
cution alive. 
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[2.] Ifthe officer makes a false or fraudulent return, he is liable 
to answer in damages to any person who may be injured by his 





misconduct. 
Upon this ground the judgment below must be reversed. 












No. 37.—James J. Keaton, plaintiff in error, vs. Tut State oF 
Georata, defendant. 






[1.] Where the Court charges the Jury, that itis “not a little surprised that 
there should be an attempt made to acquit the defendant,” who was indicted for 
an assault and battery, but also instructed them, at the same time, it was 
their duty to find according to the evidence, and to acquit or convict the de- 
fendant, as the evidence might or not bring him within the definition of the 
offence: Held, that although the first part of the charge of the Court was 
clearly objectionable, yet, taking the whole of the charge together, there 

was not such error in law as would authorize a reversal of the judgment and 

the granting of a new trial. 













Assault and battery. Tried in Baker Superior Court, before 
Judge WarRrEN, June Term, 1849. 







James J. Keaton was indicted for an assault and battery upon 
one Andrew Odum. The evidence showed that Odum, meeting 
Keaton, who was drinking, was accosted thus: “I understand 
you have been talking about me.” Odum replied, that “he had 
said that those engaged in the difficulty with Butler had done 
wrong.” Whereupon Keaton cursed him and rubbed his fist 
lightly in Odum’s face twice, knocking or jostling off his hat. 

In his charge to the Jury, the presiding Judge remarked, “I 
am not a little surprised, gentlemen of the Jury, that there should 
be an attempt made to acquit this defendant under the evidence, 
but it is nevertheless your duty to find according to the evidence.” 
The Court farther proceeded to define the offence of an assault 
and battery to the Jury, and instructed them to acquit or convict 
according to the evidence. 
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To this charge defendant excepted and alleges the same to be 
error. 


R. F. Lyon, for plaintiff in error. 


Perkins, for defendant. 


By the Court—Warner, J. delivering the opinion. 


[1.] The error assigned upon the record in this case, is to the 
charge of the Court tothe Jury. After the cause was argued by 
the counsel to the Jury, the Court proceeded to charge them as 
follows: “I am not a little surprised, gentlemen of the Jury, that 
there should be an attempt made to acquit this defendant, but it is 
nevertheless your duty to find according to the evidence ; andthen 
proceeded to define the offence of assault and battery, and in- 
structed the Jury to acquit or convict as the evidence might bring 
the defendant within the definition.” Taking the whole charge 
of the Court together, we cannot say there is error in law, which 
would authorize a reversal of the judgment. The Court defin- 
ed the offence for which the defendant was indicted, and left the 
Jury to say, from the evidence, whether he was guilty or not 
guilty. That part of the charge of the Court, in which its sur- 
prise that there should be an attempt made to acquit the defend- 
ant is expressed, is certainly objectionable, and cannot receive the 
approbation and sanction of this Court. By the 8th section of 
the 3d article of the Constitution of this State, it is declared, 
“No person shall be debarred from advocating or defending his 
cause before any Court or tribunal, either by himself or counsel, 
or both.” Prince,911. The defendant’s counsel, in attempting 
to acquit the defendant before the Court and Jury, was only exer- 
cising a constitutional privilege, and in that view of the question 
further comment is unnecessary. 

Let the judgment of the Court below be affirmed. 





